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Advisor: LuAnn Wandsnider

Archeologists engaged in cultural resource management and compliance are charged
with measuring “historic” properties against legal standards for purposes of federal
protection. This thesis focuses on one kind of property, the Traditional Cultural Property
(TCP), within the National Historic Preservation Act (NHPA) Section 106 process, where
sometimes in practice the terms TCP and sacred site are used interchangeably. This
thesis strives to bring precision to TCPs, provide a concise reference, and, through
inspection and analysis of four case studies of Nebraska properties, critique the present

process for identifying and evaluating TCPs.
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Chapter 1 Introduction

Archeologists engaged in cultural resource management are often faced with trying to
understand where sites identified as “sacred” fit into the legal requirements for evaluating
archeological resources. Sacred sites are addressed in a variety of legal contexts.
Prominent scholar of the Section 106 process, Thomas King, notes that “... one of the
biggest problems we face in cultural resource management in this country is the plethora
of uncoordinated culturally related laws and regulations” (King 2003:287). This thesis
focuses on one kind of property, the Traditional Cultural Property (TCP), within the
National Historic Preservation Act (NHPA) Section 106 process, where sometimes in
practice the terms TCP and sacred site are used loosely and interchangeably. Through
inspection and analysis of several case studies of Nebraska properties, this thesis critiques
the present legal structure for identifying and evaluating TCPs, and defines actionable
criteria for use by archeologists.
Background and Significance of the Study

Archeologists are frequently called upon to evaluate the significance of material
culture for preservation purposes under National Register of Historic Places (NRHP)
criteria and render an opinion or make a recommendation. This role may be assumed as
part of a survey to inventory properties or as part of compliance work under Section 106,
and can include evaluating the significance of a site as a TCP. Timely completion of
contractual obligations on projects may hinge upon proper identification and
determination and resolution of effect. Generally defined, a TCP is a property eligible for

inclusion in the NRHP because of its association “. . . with cultural practices or beliefs of



a living community that (a) are rooted in that community’s history and (b) are important
in maintaining the continuing cultural identity of the community” (Parker and King
1998:1). Extensively documented areas of extreme cultural importance such as the San
Francisco Peaks in Arizona for Native Americans and Honolulu’s Chinatown to its Asian
community are cited as easily recognizable TCPs (Parker and King 1998:6).
Unfortunately, many other properties under consideration as TCPs are more difficult to
evaluate.

Problems in application arise for archeologists in both identifying and evaluating
TCPs. In general, the Section 106 process applies to differentially defined archeological
sites. Archeological materials can be found in situ or in a secondary context, and can be
buried or surface remains (Little et al. 2000:2-3). They can range from habitation sites to
features such as hearth and cache pits along with artifactual materials made of stone,
bone, or shell, which may be utilitarian or ornamental. Many of these materials are
presumed discarded, abandoned or lost by the original maker or subsequent users.
Archeological sites may include the locations of rock cairns or petroglyphs or unmarked
burials. At archeological sites, associated vegetal remains are collected to determine
subsistence practices and charcoal samples collected for radiocarbon dating. Paleosols
(or buried soils) and commensual animals are useful for climatic reconstruction. That is,
importantly for subsequent discussion of TCPs, such materials can be well-defined
spatially and have a tangible material component that is visible and knowable to the
archeologist. Generally, archeologists are interested in the research potential of such

remains that contain information important in history or prehistory.



In contrast, TCPs may have indefinite spatial references and may lack a material
component that is visible and knowable to archeologists. Native American cultural
landscapes can include the entire territory occupied by a group with individual places
identified as sacred such as those where important events took place or where a group
originated, the underground, surface or air; villages; burial places and cemeteries; sites of
ceremonial structures; locations of petroglyphs or pictographs; rock features; vision-quest
and sweat bath sites; camping areas including those associated with resource
procurement; monumental geographical formations; rivers; and, caves, battlefields, trails
and roads (Stapp and Burney 2002:156-157).

According to some archeologists, generally most Native American TCPs are not
associated with material culture and usually archeological remains are not related to a
TCP (Hardesty 2000:42; Stapp and Burney 2002:61). Recently, however, more overlap
has been noted. One Nebraska example, to be elaborated on further herein, are properties
within the Agate Fossil Beds National Monument (AGFO). Included in the TCP study of
the AGFO in Sioux County, Nebraska, are fourteen sites identified by a Lakota tribal
consultant based on a combination of in-field observations and extensive understanding
of tribal oral histories (Bozell 2004:34; LeBeau 2001). Some of these properties included
archeological sites, although a number of others did not receive archeological site
designations. The five archeological sites were generally rock cairns on prominent knolls
and in one locale a small scatter of lithic debris. The other TCPs identified included
depressions, fossil quarries of spiritual and medicinal significance, and natural rock

formations. According to Lakota oral history, paleontological resources such as fossil



bone were used in the production of spiritual medicine and some of the sites, such as the
depressions and rock cairns, were related to use of fossil quarries. Several of the TCP
sites may have predated use by the Lakota or were used by other tribes according to the
consultant.

Several intertwined questions emerge revolving around the definition and treatment of
a TCP. Can every isolated find, site or landscape be considered a TCP? Can bison bone
beds be considered such because of their association with the hunting of buffalo, a sacred
activity, or are they just the remains of ephemeral hunting camp? Should an
archeological site interpreted as having no research potential, such as a surface scatter or
disturbed site, but identified as a TCP by Native Americans be considered ineligible for
the NRHP by an archeologist? Who makes decisions about TCPs? Is there a legal
mechanism for an “inventory” of TCPs?
Scope of Thesis

This thesis is designed to clarify, explain, elucidate, and illuminate the procedural
requirements and ethical concepts that underlie TCPs. The goal is to define actionable
criteria, and provide a critique of the present legal structure through application of the
criteria to several Nebraska case studies. These properties range from clear (Pahuk Hill,
archeological site 25SD24) to more equivocal (EuroAmerican and Native American
cemeteries) to challenging (locale with ephemeral cultural remains distributed over a
landscape). While this thesis focuses on Nebraska properties, these case studies are

illustrative of the issues faced nationwide. With few properties held in federal ownership
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and the geographic uniformity of much of Nebraska, some of the problems in application
of the TCP concept are more readily visible.

Outside the scope of this thesis, except as is pertinent to TCPs, is other legislation
addressing sacred sites such as the American Indian Religious Freedom Act, 42 U.S.C.
1996 dealing with the practice of religion; Executive Order 13007 defining sacred site
and requiring Federal agencies to accommodate access to and ceremonial use, and avoid
adverse effect to physical integrity; and, the Native American Graves Protection and
Repatriation Act of 1990, 25U.S.C. 88 3001-3013 (NAGPRA) covering burials.

Thesis Organization

This thesis is organized into six chapters. Chapter 1 describes the purpose, scope and
need for the study. Chapter 2 sets forth the legal framework focusing on the NRHP and
the NHPA. Chapter 3 covers interpretation and guidance from participants charged with
implementation including the National Park Service, Courts, Advisory Council, NRHP
and the Nebraska State Historic Preservation Office (NeSHPO). Chapter 4 brings to bear
the ethical issues and background of interaction between archeologists and Native
Americans including current trends that sets the political stage for dialogue between the
parties. Chapter 5 applies the known criteria to select Nebraska properties chosen
because of their ability to highlight the issues that arise. Chapter 6 reflects on the
analysis presented here and provides clarification for TCPs. Chapter 7 concludes this

study, suggesting avenues for progress.



Chapter 2 Legal Framework

This chapter identifies federal legislation that is the backbone of historic preservation
in the United States. It lays out the statutory and regulatory scheme relevant to this
thesis, as well as the scope and intent of the legislation.
Section 106 of the National Historic Preservation Act

The National Historic Preservation Act of 1966 (NHPA) was enacted in recognition of
the importance of preserving the National heritage in the face of increasing pressures of
growth and development. In addition, it set and continues to set policy for the
administration of cultural properties under its control in the spirit of stewardship and
trusteeship for future generations (National Historic Preservation Act of 1966, 80 Stat.

915, 16 U.S.C. 470 et seq., as amended). Section 106 of the Act provides that:

The head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State and the head of
any Federal department or independent agency having authority to license any
undertaking shall, prior to the approval of the expenditure of any Federal funds on
the undertaking or prior to the issuance of any license, as the case may be, take
into account the effect of the undertaking on any district, site, building, structure,
or object that is included in or eligible for inclusion in the National Register. The
head of any such Federal agency shall afford the Advisory Council on Historic
Preservation established under Title Il of this Act a reasonable opportunity to
comment with regard to such undertaking (16 U.S.C. 470f).

Additionally, in order to ensure that all types of historic properties and public
interests, including those of Native American and Hawaiian organizations are given
consideration, NHPA Section 101 (as amended since 1992) further elaborates that
properties of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization may be determined to be eligible for inclusion on the National

Register of Historic Places (NRHP) and requires that a federal agency consult with any



;
tribe or organization that attaches religious and cultural significance to said properties (16
U.S.C. 470a(d)(6)).

Thus, Federal agencies with jurisdiction over a federal or federally-assisted
undertaking or project such as those on federal land, expending federal funds, or
requiring federal permitting must make a determination of the impact of the project on
cultural resources eligible for inclusion in the NRHP including traditional cultural
properties. The rules and regulations implementing the NHPA , 36 CFR Part 800, require
agency officials to enter into consultations with parties of interest or stakeholders (36
CFR 800.2). These include State Historic Preservation Officers/ Tribal Historic
Preservation Officers, local governments, tribes, licensees/permittees, others with legal or
economic interests and the public. Government-to government consultations are required
with federally recognized tribes (Snoqualmie Indian Tribe v. F.E.R.C., 545 F.3d 1207
(9th Cir. 2008); San Juan Citizen’s Alliance v. Norton, 586 F.Supp.2d 1270 (D.N.M.
2008). Fundamentally a planning tool, Section 106 is essentially a “stop, look, and
listen” provision that requires federal agencies to consider the effects of its programs
(Narragansett Indian Tribe v. Warwick Sewer Authority, 334 F.3d 161 (1st Cir. 2003);
Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 805 (9th Cir. 1999) (per
curiam)). As part of this, Section 106 requires agencies to solicit the Advisory Council’s
comments and take into account the effect of the undertaking. It is basically a procedural
statute that imposes no substantive standards on agencies (Prairie Band Pottawatomie
Nation v. Federal Highway Admin., 751 F.Supp.2d 1174 (D.Kan. 2010); Narragansett

Indian Tribe v. Warwick Sewer Authority, 334 F.3d 161 (1st Cir. 2003); National Min.



Ass'n v. Fowler, 324 F.3d 752 (D.C. Cir. 2003); City of Alexandria v. Slater, 198 F.3d
862 (D.C. Cir. 1999)). Further, there is no obligation on a federal agency to affirmatively
protect preservation interests, but rather the NHPA encourages preservation
considerations through facilitating dialog and consultation. The agency’s duty also is to
keep the Advisory Council informed on the effects of undertaking and allow it to make
suggestions to mitigate adverse impacts on historic sites (Waterford Citizens' Ass'n v.
Reilly, 970 F.2d 1287 (4th Cir. 1992).

The National Register of Historic Places
The standard of review under Section 106 is whether a property has the historical

and/or cultural significance and physical integrity to consider it eligible for listing on the

NRHP, the official federal list of properties that contribute to the understanding of the

nation’s historic and cultural foundations. This is administered by the Secretary of the

Interior, through the National Park Service, who is authorized to:

.... expand and maintain a National Register of districts, sites, buildings, structures,
and objects significant in American history, architecture, archeology, engineering and
culture. The regulations herein set forth the procedural requirements for listing
properties on the National Register (36 CFR 60.1(a)).

The criteria for evaluation are designed to be inclusive of a wide diversity of resources:
The quality of significance in American history, architecture, archeology,
engineering, and culture is present in districts, sites, buildings, structures, and objects
that possess integrity of location, design, setting, materials, workmanship, feeling,
and association and

(a) that are associated with events that have made a significant contribution to the
broad patterns of our history; or

(b) that are associated with the lives of persons significant in our past; or

(c) that embody the distinctive characteristics of a type, period, or method of
construction, or that represent the work of a master, or that possess high artistic

values, or that represent a significant and distinguishable entity whose
components may lack individual distinction; or



(d) that have yielded, or may be likely to yield, information important in
prehistory or history (36 CFR 60.4).

Additionally, certain classes of properties are considered ineligible for listing. To
override the presumption certain exceptions, called Criteria Considerations, can be met.
These special requirements to establish eligibility for listing are applicable to, among
others, religious properties, graves and cemeteries, commemorative properties, and
properties achieving significance in the past 50 years (36 CFR 60.4).

National Register Bulletins developed by the National Park Service provide technical
information relating to the assessment, evaluation, registration and preservation of
properties for listing on the NRHP. Traditional Cultural Properties are not specifically
mentioned in the federal rules governing the NRHP. And, rather than referred to as a
“property” as under NHPA Sec. 101 (16 U.S.C. 470a(d)(6)), properties of traditional
religious and cultural importance to an Indian Tribe or Native Hawaiian organization are
considered an “area of significance” in National Register Bulletin 38, the guidelines for
evaluating and documenting a TCP. This cultural significance is derived from its * . . .
association with cultural practices or beliefs of a living community that (a) are rooted in
that community’s history, and (b) are important in maintaining the continuing cultural
identity of the community” (Parker and King 1998:1). Culture is further defined as “the
traditions, beliefs, practices, lifeways, arts, crafts, and social institutions of any
community, be it an Indian tribe, a local ethnic group, or the people of a nation as a
whole” (Parker and King 1998:1).

Additional guidance is provided in other National Register Bulletins specific to a

property type such as archeological properties and cemeteries/burial sites or general
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guidelines on completing forms and applying criteria. With regard to evaluating an
archeological property that is also a TCP, these National Register Bulletins are often
times difficult to reconcile with one another, as discussed below.

Conclusion

This chapter introduced the Section 106 of the NHPA, which provides the foundation
for the discussion of TCPs. The Act includes the first mention of properties of traditional
cultural importance and also created the NRHP, the standard by which historic properties

are evaluated.
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Chapter 3 Interpretation and Implementation

This chapter presents differing interpretations and applications of the National
Historic Preservation Act (NHPA) through the eyes of the participants charged with its
implementation. It begins by examining the guidance provided in the National Register
Bulletin 38 (Bulletin 38), particularly in areas where the application of the criteria seems
inconsistent or contradictory to the guidance in related National Register bulletins. Next,
some definitive measures are presented that the courts have articulated in interpreting the
NHPA and Section 106, followed by Advisory Council guidance on sacred sites. Last,
the limitations of the National Register of Historic Places (NRHP) and the Nebraska State
Historic Preservation Officer (NeSHPO) records for informing on Nebraska properties
presently listed as TCPs are observed.
Bulletin 38 Guidance

One cannot help but have the impression that TCPs, which were not addressed
specifically in the NHPA prior to 1992, do not fit squarely into the legal structure that
had been created 26 years earlier. Though the NHPA Section 101 states properties of
traditional religious and cultural importance may be considered eligible for the NRHP, a
TCP is not a separate property type; it must fit into a category of district, site, building,
structure, and object in preparing the NRHP nomination form. Nor has a separate
criterion of significance been created for a TCP—it must meet one of the present Criteria
A through D, with the area of significance choices likely fitting under Ethnic Heritage,

Religion, or Other (National Park Service 1997b:14-41).
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That said, much of Bulletin 38 relates to discounting or over-riding the eligibility
criteria established for other historic properties. This latitude is perceived necessary by
the National Park Service to avoid an ethnocentric bias and discrimination against Native
Americans. Bulletin 38 begins by cautioning that it is not the only appropriate source of
guidance on TCPs nor should it be rigidly interpreted (Parker and King 1998:3).
Following are areas identified where this Bulletin is particularly difficult to decipher in
relation to the others.

Generally, an eligible property must have physical integrity, or the ability to convey its
significance, in several, if not most, of the five aspects of integrity: location, design,
setting, materials, workmanship, feeling, and association (National Park Service
1997a:44). Bulletin 38 does clearly state that property can be individual objects,
buildings, structures or sites, alone or as districts or landscapes, but must have a tangible
presence and not be a cultural practice only. However, a property may retain its
traditional cultural significance even though it has been substantially modified so long as
the integrity has not been lost in the eyes of the traditional practitioners. Setting also may
have changed considerably. Philadelphia’s First African Baptist Church Cemetery is
cited as an example of a property that has retained cultural significance even though the
graves had been buried under modern construction for decades (Parker and King
1998:11-12).

The application of Criteria Considerations is also lenient under Bulletin 38. It advises
the “religious exclusion” should be applied carefully noting that in many traditional

societies there is no clear distinction between the religious and the secular. Even though
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a property is discussed in religious or sacred terms, it may still be historic and
significantly associated with traditional cultural values (Parker and King 1998:14-15).

Burial grounds and cemeteries are generally not considered eligible for the NRHP

unless Criteria Consideration D is met— deriving its primary significance from graves of
persons of transcendent importance, from age, from distinctive design features, or from
association with historic events. Cemeteries or properties containing cemeteries may be
reflections of long associations with an area under Bulletin 38 (Parker and King
1998:17); yet, cemeteries associated with an area’s settlement by a cultural group are not
eligible if the impact on the area is not established, or if there are other extant properties
that can better convey the association with the group, or the information the cemetery
holds is available in documentary sources under Bulletin 15 (National Park Service
1997a:35). To compound the matter, Bulletin 41 states that burial places evaluated under
Criterion D (Research), such as archeological sites, do not have to meet the requirements
for the Criteria Considerations (Potter and Boland 1992:14). However, as a practical
matter, other state and federal burial protection measures and professional ethics rarely
allow for archeological or physical anthropological research at cemeteries. Whether an
indigenous cemetery or burial ground then may still be eligible, even though potential
research is effectively prevented as a matter of law, is another unanswered question.
Burials also bring up cultural affiliation issues that surround ancient remains (See
Bonnichsen v. United States, 217 F.Supp.2d 1116 (D.Or. 2002), commonly referred to as

the Kennewick Man case, for further discussion of cultural affiliation).
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Properties that have become significant in only the past 50 years are also generally not
eligible unless criterion considerations are met. This is important in evaluating
indigenous resources, particularly when present-day Native Americans were unaware of a
property’s presence until recently discovered, or for properties where there has been a
long period of disuse which may be due to denial of access to resources on private
property, or by government action such as relocation. Under Bulletin 38, a property that
has not been used for many years until recently may still be eligible, and no objective
standard need be established for the length of time it has been in use. Indirect evidence
and inference may be used to determine the period of significance, which can be thought
of in two ways: as the period in which the property gained its original significance or as
the period of its use for traditional purposes (Parker and King 1998:17-18). One
interpretation of this is of “continuing use,” that is, a TCP is unique in that it must be
important in community today, served for at least fifty years in the same role, and the
period of significance must come up to the present. Use need not be continuous but the
association must be strong and direct (Hardesty and Little 2000:42). Another
interpretation provides that “the objective of cultural resource management policy should
not be to ensure the strict perpetuation of earlier practices, or to demand an unbroken
continuity of ritual observance . . . Rather promote and extend access to those resources
and landscapes through which traditions can be adapted and renewed (King 2003:225
citing Winthrop 1998:25-27).

Also problematic is the notion that archeological sites that have yielded information in

the past, but no longer retain research potential, may have associative value under
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Criterion A (Events). That is, under Bulletin 36, a site may be significant because of the
importance as the repository of important data gained or its historic role in the
development of anthropology/archeology or other discipline (Little, et al. 2000:7-8).
Thus, an excavated archeological site may still be eligible.
Court Precedents

Courts have provided some direction in construing NRHP criteria for TCPs. In
reviewing the eligibility of a single, 250 year old oak tree in Georgia, known as the
Friendship Oak, it was held there was little or no factual support for its eligibility based
only on its status as a single, unaltered tree remaining from a time period. Without some
verifiable historic characteristics and direct associations, the tree merely standing witness
to events without playing a direct role in them, did not meet NRHP criteria. Two other
lone trees identified through a review of the “tree” listings on the NRHP were
distinguished in that, though there was no human alteration, there was a well-documented
history of direct and significant involvement in ceremonial and/or judicial practices of
Native American societies to support eligibility. Additionally, the Court noted current
popularity and controversy itself could not be used to create historic significance
(Hatmaker v. Georgia Dept. of Transp. By and Through Shackelford, 973 F.Supp. 1058
(M.D.Ga. 1997)).
For a historical “site” to qualify, there must be good evidence of where the site is

located and its boundaries. Identifying a general area where something important
happened without some identifying physical features was not enough to make the wide

swath identified as the route of Kiks.adi Survival March through the Tongass National
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Forest eligible for registration. The actual location of the route was unknown and a
“symbolic” location did not meet NRHP criteria (Hoonah Indian Ass’n v. Morrison, 170
F.3d 1223 (9th Cir. 1999). Also, there must be a concrete, geographic nexus to the area
considered a traditional cultural property for a party to have standing to bring a claim
under NHPA. An allegation that there is cultural injury based only on the past use of a
TCP by ancestors is not sufficient, past or present use or the intention to visit or use the
resource in the future is required. However, in establishing standing, the precise nature
of the resource need not be certain as NHPA is intended not only to protect previously
identified resources but also make attempts to discover and identify previously unknown
eligible resources (Slockish v. United States Federal Highway Admin., 682 F.Supp.2d
1178 (D.Or. 2010).

And finally, Bulletin 38 merely establishes guidelines for identifying traditional
cultural properties and does not impose a mandatory procedure. Failure to follow the
guidelines, absent more, probably does not constitute a NHPA violation so long as a
reasonable and good faith effort is made to identify historic properties (Muckleshoot
Indian Tribe v. United States Forest Service, 177 F.3d 800 (9th Cir. 1999)).

Advisory Council

The Advisory Council created under the NHPA is an independent board whose
purpose is to advise the President and Congress on national historic preservation policy
and be the historic preservation voice in federal decision-making. It is allowed comment
on federal agency actions impacting historic properties under Section 106, and may elect

to participate in consultations on those that are controversial or precedent-setting (ACHP
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2011). Regarding sacred sites in the Section 106 process, the Advisory Council offers the
following clarification. Indian Sacred sites, as narrowly defined in Executive Order
13007 (which requires accommodating access to and ceremonial use by practitioners, and
avoidance of adverse eff