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Thomas Jefferson once said that all men are created equal....We
know all men are not created equal in the sense some people would have
us believe — some people are smarter than others, some people have
more opportunity because they are born with it, some men have more
money than others...some people are born with gifts beyond the scope
of most men.

But there is one way in this country in which all men are created
equal — there is one human institution that makes a pauper the equal of a
Rockefeller, the stupid man the equal of an Einstein, and the ignorant
man the equal of any college president. That institution is the court. It
can be the Supreme Court of the United States, or the humblest justice of
the peace court in the land, or thishonorable court which you serve. Our
courts have their faults, as does any human institution, but in this
country our courts are the great levelers, and in our courts all men are
created equal.

Quote from Atticus Finch’'s closing argument in Harper Lee's To Kill a Mockingbird
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The Nebraska Minority and Justice Task Force

Task Force Chairs
(listed alphabetically)

John M. Gerrard, J.D., isajudge on the Nebraska Supreme Court. He was appointed by Gov. Ben
Nelsonin April 1995. Judge Gerrard has served as chair of the Supreme Court's Gender Fairness
Implementation Committee since 1996 and is the court's representative on the state's Judicial
Branch Education Advisory Committee. Prior to his appointment, Judge Gerrard was a partner in
Gerard, Stratton & Ptak, P.C., in Norfolk, where he was in private practice for 14 years.

Danid Harris, Jr., J.D., isVice President and Associate General Counsel for Mutual of Omaha
Insurance Company. He serves on Mutua of Omaha s Diversity Planning Workgroup and as its
representative on the State Bar of Wisconsin Diversity Counsel Program. Heis a past chairman
of the Board of Directors for the Nebraska Urban League and a past member of the Lega Aid
Society Board of Directors and Development Counsel. Heis a Nebraska State Bar Foundation
Fellow, past president of the Midlands Bar Association, and member of the National Bar
Association.

Harold L. Rock, J.D., isafounding partner of Kutak Rock, L.L.P. Heisamember of the American Bar
Association President’s Advisory Council on Diversity; former chair of the Nebraska Bar
Commission; member of the ABA Lega Education Law School Accreditation Committee; past
member of the American Bar Association Immigration Pro Bono Projects Committee and the
Nationa Equa Justice Library Board of Directors; chair, Nebraska Indigent Defense Task Force;
and president, Omaha Legal Aid Society.

Task Force Members
(listed alphabetically)

EdnaR. Atkins, J.D., isaDouglas County Court judge. She serves on the Judiciary Committee of the
NSBA. Sheis co-chair of the Public Trust and Confidence Subcommittee of the NSBA Judiciary
Committee.

Judy Beutler, M .P.A., isan associate administrator in the Administrative Office of the Courts. She
served on the Nebraska Supreme Court Task Force on Gender Fairness and is a current member
of the Nebraska Supreme Court Gender Fairness Implementation Committee and the Nebraska
Lega Services State Planning Group "Equal Accessto Justice." SheisaFellow of the National
Center for State Courts' Institute for Court Management.

Edward C. Birkel, M.S., was appointed the Probation Administrator for the Nebraska Supreme Court in
1998. Prior to that, he served both as a probation officer and chief probation officer in the
Nebraska probation system since 1978.
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Riko E. Bishop, J.D., isa partner with Perry, Guthery, Haase & Gessford, P.C., L.L.O. She serves on the
Nebraska Supreme Court Committee on Practice and Procedure and is presently on the Board of
Trustees of the Lincoln Bar Association. She was appointed to the Nebraska Affirmative Action
Committee and presently serves as chairperson; she is amember of the Nebraska Association of
Trial Attorneys, and sheis vice president of the Nebraska Council of School Attorneys.

Patrick J. Borchers, J.D., is the Dean of the Creighton University School of Law. He serves on the Law
School Admission Council’s Test, Development, and Research Committee. He is the author or
co-author of four books and approximately 35 professional journa articlesin severa fields,
including the most widely cited empirical study on the conflict of laws.

Laurie Smith Camp, J.D., isaUnited States District Court judge for the District of Nebraska. She
formerly served as Nebraska's Deputy Attorney Genera for criminal matters, Chief of the
Attorney Generd's Civil Rights Section, and General Counsel for Nebraska's Department of
Correctional Services.

Linda R. Crump, J.D., isthe Assistant to the Chancellor for Equity, Access, and Diversity Programs of
the University of Nebraska-Lincoln. She has served on the Nebraska State Bar Association
House of Delegates for three terms and as chair in 2000. Sheis currently serving asthe chair of
the Nebraska State Bar Association Standing Committee on Professionalism.

Vernon Daniels, J.D., isajudge of the Separate Juvenile Court of Douglas County. Previoudly, he
served as supervisor of the juvenile division of the Douglas County Attorney's Office. Hewas
with that office from December 1993 to September 2002.

Judi M. gaiashkibos, an enrolled member of the Ponca Tribe of Nebraska, is the Executive Director of
the Nebraska Commission on Indian Affairs. She serves on the U.S. Civil Rights State Advisory
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People's Republic of China. She was a member of the ABA National Jury Standards Task Force;
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John M. Gradwohl, J.D., is the Ross McCollum Professor of Law at the University of Nebraska College
of Law. Hefirst wrote on issues of student diversity as alaw student in 1950. He has been
concerned with law student issues pertaining to race, ethnicity and gender throughout his career at
the law college and recently received special recognition from the Black Law Students
Association and the Multi-Cultural Legal Society.

John P. Grant, J.D., isthe president-elect of the Nebraska State Bar Association. He serves on the
NSBA's Executive Council and has been a member of the House of Delegates since 1990, serving
aschair in 1999. Heis aformer General Counsel for the Nebraska Department of Insurance and
has served as specia prosecutor for Douglas County District Court grand juries. Heis ageneral
practice attorney in Omaha.



Robin W. Hadfield, M .A., J.D., isacareer law clerk for Judge John F. Wright of the Nebraska Supreme
Court. Sheisamember of the Nebraska State Bar Association's Access to the Profession
Committee and was previoudy chair of the NSBA Human Rights Committee. She has also
worked as an administrative attorney and appellate attorney for the Nebraska Commission on
Public Advocacy.

Deryl F. Hamann, J.D., isamember of Baird, Holm, McEachen, Pedersen, Hamann and Stasheim, LLP.
Heisa former chairman of the Advisory Committee and former chairman of the Nebraska State
Bar Foundation. Heisapast president of the Omaha Estate Planning Council, former secretary
of Nebraska Continuing Legal Education, Inc., and former Secretary of the Great Plains Federa
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Nebraska State Bar Foundation.
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Lega Education and has acted as a legal education consultant in Bosnia and Croatia with the
Centra and Eastern Europe Law Initiative of the American Bar Association. In 2002, she was
awarded the Omaha Bar Association Bob Spire Award for outstanding community service.



ThomasJ. Monaghan, J.D., is alitigator with the Monaghan Group. From 1993 to 2001 he served as
United States Attorney for the District of Nebraska. While U.S. Attorney, he served on the
Attorney Generd's Advisory Committee and was chair of the Subcommittee on Controlled
Substances/Drug Demand Reduction. He is a Senior Executive-in-Residence at the University of
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Robert W. Mullin, J.D., isamember of Lieben, Whitted, Houghton, Slowiaczek, & Cavanagh, P.C. He
is past president of the Nebraska State Bar Association, past chair of the Nebraska Bar
Commission, and serves on the Supreme Court Practice and Procedure Committee. Heisa
Fellow in the American College of Trial Lawyers, and a member of the American Bar
Association, National Conference of Bar Presidents, and Association of Trial Lawyers of
America.

JamesE. Rembolt, J.D., M.A., is president of the Nebraska State Bar Association. He serveson the
Association’s Executive Council and House of Delegates. He is aformer president of NCLE,
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and the Women and the Law Section.

Mohummed Sadden, J.D., has been in private practice as a solo practitioner in South Sioux City,
Nebraska, for 34 years. Heis a past member of the Educational Equity Committee for the Sioux
City Public School system which monitors compliance with civil rights legidation. Heis
member of various organizations advocating rights for minorities combined with a law practice
predominately representing minorities.

Jane L. Schoenike, J.D., is the Executive Director of the Nebraska State Bar Association. She serveson
the Supreme Court Gender Fairness Implementation Committee and provides staff support to the
NSBA Accessto the Profession Committee. She is a member of the National Association of Bar
Executives Diversity Committee, ABA, and Minnesota State Bar Association.

Karen L. Shepard, J.D., is Executive Director of Greater Omaha Community Action, Inc. She formerly
was the Executive Director of the Legal Aid Society, Inc. Sheisamember of the Midlands Bar
Association and Nebraska State Bar Association.

David B. Smith, J.D., isengaged in private practice in Lexington. He served as chair of the Nebraska
State Bar Association House of Delegatesin 2001. He is amember of the Nebraska State Bar
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Definitions

Race— Dueto the racia composition of the Nebraska populace and the categories used by state and
federa agencies, the Minority and Justice Task Force has chosen to include four race categories
in the examination that follows: 1) white, 2) black, 3) Native American, 4) Asian or Pecific
Idander

Ethnicity — Due to the ethnic composition of the Nebraska populace and the categories used by state and
federal agencies, the Minority and Justice Task Force has chosen to include “Hispanic” where
possible in the examination that follows. Personswho identify their ethnic origin may be of any
race.

Minority — Anindividual of arace or ethnicity that comprises less than 50% of the total population. For
the purposes of this study, all persons identifying themselves as black, Native American, Asian or
Pacific Idander, or Hispanic are considered minorities.

Overrepresentation — When the proportion of personsin a specific group is large in comparison with the
proportion of that same group found in the population or in comparison with other groups.

Under r epresentation — When the proportion of personsin a specific group is small in comparison with
the proportion of that same group found in the population or in comparison with other groups.
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Executive Summary

In the report that follows, the Nebraska Minority and Justice Task Force finds that minorities are
overrepresented as defendants in the criminal and juvenile justice system; minorities are underrepresented
in Nebraska' s legal profession and as court employees and jurors; and a substantial portion of the
responding public, Nebraska lawyers, and court personnel perceive that bias exists in the Nebraska justice
system.

The Task Force concludes that the data available prevent a complete analysis of the under and
overrepresentation of minorities and that the findings do not prove or disprove systemic discrimination in
the Nebraska justice system based on race and ethnicity. Instead, the Task Force found idiosyncratic
factors that may represent barriers to fair and equal access to justice.

Therefore the Task Force recommends that the Nebraska justice system commit itself to amoraly
searching, permanent, institutional effort to study, address and change those practices and procedures that
may disadvantage minorities, whatever the cause of those practices.

Accessto Justice

Minority members of the Nebraska general public have substantially less trust in the Nebraska
court system than do white members.

There is a shortage of certified language interpreters in the state, especially given the increasing
language diversity among the state’ s new immigrants.

There is evidence to suggest that Nebraska juries are not reflective of the racial and ethnic
diversity found in the state’s communities.

Criminal and Juvenile Justice

Adult racial and ethnic minorities are disproportionately arrested and incarcerated in relationship
to their percentage in the genera population and compared to their white counterparts.

Juvenile racia and ethnic minorities are disproportionately arrested and detained in relationship
to their percentage in the genera population and compared to their white counterparts.

Thereisinsufficient exchange of information among Nebraska s law enforcement agencies and
court systems making an investigation of racial and ethnic bias very difficult.

Minority and white court personnel and lawyers have markedly different perceptions regarding

the treatment of racial and ethnic minorities by prosecutors and judges and in the overal court
environment.
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Court Personnel

Nebraska sracia and ethnic minorities are substantially underrepresented at every level of the
dtate’' s court system.

The decentraized nature of the Nebraska district courts make it difficult to collect data regarding
the number of minority employees employed by the district courts, the grievance procedures, the
number of complaintsfiled in the past year, and the hiring policies and procedures for each
district court.

Both minority and white court personnel and lawyers report having witnessed or that they were

aware of inappropriate comments or jokes of aracia or ethnic nature, racia or ethnic durs, and
disrespectful and discourteous treatment of minorities.

Legal Profession
Nebraska s lega profession is not reflective of the state' s racial and ethnic diversity.

Too few Nebraska minorities and minorities from other states apply to and matriculate at
Nebraska's law schools.

Minority and white lawyers have noticeably different perceptions of career opportunities in the
state, including those related to mentoring, retention, and promotion.

Racia and ethnic minorities are underrepresented in Nebraska's judicial system.
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General Recommendations

The Minority and Justice Task Force should publicize the report in traditional and nontraditional
media sources.

A standing committee should be formed to coordinate the implementation of the recommendations.
The implementation committee should include appropriately diverse representation from the
judiciary, the Nebraska State Bar Association, the law schools, the Nebraska Supreme Court, the
Adminigtrative Office of the Courts and Probation, and the public.

The implementation committee should seek funding for the implementation of the Task Force
recommendations and any additional studies deemed necessary as set out in the specific
subcommittee recommendations that follow.

The implementation committee should develop and coordinate community outreach initiatives
designed to broaden access to and improve public understanding of the legal system through
partnerships with the Nebraska State Bar Association, the law schools, state and county governments
and community groups.

The implementation committee should devise methods for the public to communicate to the
committee their concerns relating to perceived ethnic or racial bias within the judicia system of the
state of Nebraska.

The implementation committee should coordinate court-and bar-sponsored programs to make courts

more user friendly to citizens from all cultures utilizing new and existing technology to improve
public understanding and participation in the court system.
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I ntroduction

The Nebraska Minority and Justice Task Force was created as the joint initiative of the Nebraska
State Bar Association and the Nebraska Supreme Court in October of 1999 to examine issues of racial
and ethnic fairness within the Nebraska court and legal systems. Highly respected lay leaders within
various ethnic communities and a multiracial group of lawyers and state judges were appointed to the
Task Force. A United States District Court judge, the United States Attorney for Nebraska, and the Chief
Federal Public Defender for Nebraska were also included to represent the federal courts for comparison
purposes. Supreme Court Justice John M. Gerrard, Daniel Harris, Jr., counsal for Mutua of Omaha, and
Harold L. Rock, of the law firm Kutak Rock, were selected as tri-chairs for the Task Force. The
following resolution was supported by the Nebraska Supreme Court and approved by the Nebraska State
Bar Association’ s House of Delegates on October 7, 1999.

BE IT RESOLVED by the House of Delegates of the Nebraska State Bar Association

WHEREAS that one of the principal goals of the Nebraska Sate Bar Association isthe
improvement of the administration of justice; and

WHEREAS, equal accessto the judicial process and legal profession is essential to the effective
administration of justice; and

WHEREAS the Supreme Court of the State of Nebraska agrees to and supports the creation of a
joint Task Force;

NOW THEREFORE, the House of Delegates resolves to create a joint Task Force with the
Nebraska Supreme Court to study racial and ethnic biasin the justice system and legal profession
in the state of Nebraska. The Minority and Justice Task Force is empowered to apply for outside
funding for this study in the name of the Nebraska State Bar Association.

The Minority and Justice Task Force had its first meeting on November 19, 1999, to organize and
determineitsfocus. It was determined that the purpose and scope of the Task Force was to conduct a
study of perceived and actual biasin the justice system and legd profession. The Task Force was
expected to:

1. ldentify and investigate areas of actual or perceived racial and ethnic
bias which may exist in the court system and the legal profession and
their effect upon the judicial process and participants.

2. Caollect the information received and make findings with regard to such
actual or perceived bias.

3. Submit areport to the Supreme Court and Bar Association, including

the Task Force' s findings and its recommendations to help eliminate
bias from both the judicia process and the legal profession.
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The Task Force also participated in cultural awareness training in March of 2000 which included
an exercise in diversity involvement.  Issues from other state task forces and copies of their reports were
reviewed to help determine areas for focus.

Study Design

Although the Task Force determined that it was necessary to seek professional advice as to the
research methods to be used, it agreed that it was important to determine how Nebraskans felt about their
legal system and to establish how fair it was perceived to be. In order to carry out this part of the charge,
the Task Force believed it was imperative that those perceptions be heard directly from the citizens of the
State of Nebraska as well as lawyers, judges and court personnel. The Task Force wanted to know not
only their actual experiences, but aso their perceptions and concerns with Nebraska s legal system. One
method to gather the information was through public hearings held strategically throughout the state. A
total of eight hearings occurred over the course of four weeks during the spring of 2002. A second
process was to meet with focus groups. Thus, focus groups with minority lawyers and minority law
students were convened.

The Task Force chose a subcommittee structure. There were four subcommittees, plus an
Operations Committee which provided oversight and coordination to the full Task Force. The Operations
Committee included the three chairpersons, Judge John M. Gerrard of the Nebraska Supreme Court;
Daniel Harris, Jr., Counsdl for Mutual of Omaha; Harold L. Rock, of the law firm Kutak Rock; Jane
Schoenike, Executive Director of the Nebraska State Bar A ssociation; Robin Hadfield, career law clerk
for Supreme Court Judge John F. Wright and reporter for the Task Force; and Judy Beutler, Associate
Administrator from the Administrative Office of the Courts.

The chairs of the subcommittees and the operations committee met with a consultant, Dr.

Y olande Marlow from the New Jersey Commission on Minority Concerns. Dr. Marlow shared her
experiences from working with the task forcesin New Jersey and other states and made several
suggestions particularly for conducting public hearings.

A complete research plan was developed by the University of Nebraska Public Policy Center
during 2001. A technicda assistance grant from the State Justice Institute was awarded to complete this
process. With additional funding provided by the Nebraska State Bar Association, a Research and Project
Director was hired.

In December of 2001, a project grant from the State Justice Institute was awarded. With funds
from the Nebraska Supreme Court and the Nebraska State Bar Association and money from the Nebraska
Federa Practice Fund, the Task Force began to implement its research plan. The subcommittees, with
their respective charges, included:

Accessto Justice Court Personnel
- Jury pool analysis - Minority employment by the courts
- Interpreter services - Equal employment opportunity policies
- Public perceptions - Employee perceptions
- Juror perceptions
Legal Profession
Criminal and Juvenile Justice - Law school admission and retention
- Juvenile diversion programs - Professional opportunities
- Adult diversion programs - Judicial nominations and selection

- Criminal data analysis
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Subcommittees were chaired by two Task Force members and included 5 to 10 other Task Force
members. The subcommittee membership was intended to be as truly diverse as possible so asto bring a
wide range of perspectives and ideas to each group.

Implications

The Minority and Justice Task Force began the process of examining the court and legal systems
knowing that reactions to the formation of the Task Force ranged from belief that a study was long
overdue due to skepticism that any problems existed or that any change was needed. From the start, the
Task Force had good reason to believe that many aspects of the Nebraska legal system were doing
reasonably well to assure fundamental fairnessto al of its citizens. However, the Task Force believed
that its primary mission was to point out those areas where our state' s justice and legal system could
improve its performance and, wherever possible, to recommend means that were readily achievable.

The Task Force was aso aware that costs are a consideration in many of the recommendations.
Costs were considered, but they were not the driving consideration. The Task Force adopted a pragmatic
approach. Much thought went into identifying the specific entity or individua responsible for
implementing each recommendation and into determining the likelihood of implementation. In some
instances, however, recommendations were included smply because the Task Force concluded that they
needed to be made — even if implementation would be difficult in the near future.

The Task Force believes that this report provides the basis for ongoing examination of, dialogue
about, and meaningful improvement in the way the issues of race and ethnicity are addressed in the
courthouses, law offices, law schools and other legal venues throughout the state of Nebraska.

As the Task Force was created with diversity of perspective in mind, there are considerable
differences of opinion about some aspects of the fina report. The Task Force Final Report represents the
broad agreement of its members. However, not every member agrees with every statement, finding and
recommendation. The report should not be construed as a statement of the position of any one member.
While the final report can be seen as the culmination of the Task Force's efforts, its members sincerely
hope it will merely signa the beginning of the effort to improve the justice system in Nebraska.
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Accessto Justice

Chapter 1: Accessto Justice

The Minority and Justice Task Force sought to study selected issues relating to full and equal
access to justice, including both the perception of court participants and the public, as well as barriers that
may actually exist. Thisincludes a study of the public's perception of the courts, the use of interpretersin
Nebraska s courts, and the composition of juries.

Public Per ception of the Courts

Public perception of courts isimportant because it has both direct and indirect effects on the
institution. 1f a segment of the Nebraska population has less “faith” in the courts, individuals who lack
faith in the system are less likely to report a crime or initiate a criminal complaint, file what may be a
legitimate suit, answer a summons for jury duty, or apply for a position working for the court. Itisfor
this reason that the Minority and Justice Task Force has undertaken this examination.

Research M ethods

The Task Force based its research model on a similar study undertaken by the National Center for
State Courts (NCSC). In the spring of 1999, the NCSC conducted a national survey of 1,826 Americans
asking for opinions regarding state and local courts. The effort was designed to assess public trust and
confidence in the courts as away of better understanding the public’s perception of state ingtitutions. The
Hearst Corporation funded the research, as it had the originating study in 1977, as well as the comparison
study in 1983.

The 1999 NCSC survey was undertaken by the Indiana University Public Opinion Laboratory,
which conducted preliminary telephone interviews with approximately 1,200 randomly selected adults
from around the country. Then, in an effort to better understand the opinions of the major population
groups only marginally represented by the original survey, it conducted an additional survey of 300
blacks and 300 Hispanics. This*“oversample” of racial and ethnic group members allowed the NCSC to
accurately assess the opinions of not just one group, whites, but three groups: whites, blacks, and
Hispanics. Prior to the oversample, fewer than 100 respondents were black and another 100 were
Hispanic. The size of the sample made it unwise to extrapolate to the general public. With the additional
respondents in the oversample, however, it is possible to assess the views of al three major groups.

The NCSC identified severa objectives, including assessing what “the American public thinks
about the performance of state and local courts in key areas such as accessto justice...and fairness and
equaity” (How the Public Views the State Courts 1999, 9). Additionally, the NCSC sought to “provide a
model survey that can be used by individual state and localities wanting to undertake a systematic inquiry
into what their public thinks about court performance”’ (Ibid.). The Minority and Justice Task Force
duplicated many of the NCSC's questions when surveying the Nebraska public.

From December of 2001 through March of 2002, the University of Nebraska Bureau of
Sociologica Research (BOSR) conducted 1,473 phone interviews of Nebraska citizens for the Nebraska
Annual Socia Indicators Survey (NASIS). The Minority and Justice Task Force purchased time on this
survey to ask 21 questions, many of which duplicated the aforementioned NCSC public trust and
confidence questions previoudly tested in the 1977, 1983, and 1999 analyses.

The Task Force duplicated the NCSC oversample technique in an effort to create a respondent
group that reflects the Nebraska public, while giving enough respondents to allow each group to be
examined separately. Thus the survey sample falls within the established margin of error parameters for
the major groups identified. For instance, the margin of error for al respondentsis +/-2.6%. This
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number changes only dightly when compared to the margin of error for white respondents at +/-2.9%.
Given that the percentage of other groups, namely blacks, Hispanics, and Native Americans, is
substantially smaller than the overall percentage of white respondents, the margin of error for these
groups is higher, athough easily within accepted parameters at +/-6.2%.

A more complete discussion of the research methodology is found in Chapter 5, page 139.

Sample

The first section of the survey asked respondents to identify their experience in the courts. These
guestions began with athreshold question — “Have you ever been in a Nebraska court of law?” If the
respondent answered “yes’ to this question, he or she was asked the next five questions, each relating to
specific experiences in the Nebraska court system. If he or she answered “no,” the respondent was not
asked the five experiential questions.

Of the 1,473 survey respondents, 820, or 55.7%, answered “yes.” Approximately 40% of those
who reported having experience in the Nebraska court system had been called for jury duty, 24.9% had
testified at a court proceeding, 20.2% had been litigants in a civil action, and 13.3% had been defendants
inacrimina case.

Trugt in Public Institutions

The second section reports Nebraskans' view of their public ingtitutions. This section lists
severa important public institutions and asked respondents to identify the amount of trust or confidence
they had in these ingtitutions. Table 1-1 contains the entire Nebraska sample, including both white and
minority respondents. A cross-section of Nebraska residents had the highest level of trust in the
University of Nebraska, local police, and the U.S. Supreme Court, each garnering a great deal of
confidence by over one-third (34.3%) of the respondent pool. On the other hand, 23.5% of the
respondents had a great deal of confidence in the community courts. Respondents had less confidence in
lawyers in the community, where 18.0% have a great deal of confidencein the local legal community.

Table 1-1: Trust and Confidencein American Institutions
— Entire Nebraska 2002 Sample—

n=1473
Amount of Trust/Confidence
I nstitution Great Ded  Some* Only alittle None
University of Nebraska 43.8% 48.5% (92.3) 6.2% 1.6%
Local Police 39.1% 44.2% (83.3) 10.4% 6.3%
U.S. Supreme Court 34.3% 50.7% (85.0) 10.5% 4.5%
Courtsin Y our Community 235% 54.8% (78.8) 14.1% 7.6%
Nebraska L egislature 18.8% 60.7% (79.5) 14.7% 5.7%
Lawyersin Your Community 18.0% 55.2% (73.2) 17.0% 9.8%
U.S Congress 16.2% 58.8% (75.0) 18.5% 6.5%

*Note: Parenthetical values represent the sum of “ Great Deal” and “ Some”

Table 1-2 shows only those respondents who identified themselves as an ethnic or racial minority.
These categories included black, Hispanic, Asian American, Native American, and those who identified
themselves as being of multiple racesor ethnicities. The level of trust in the public ingtitutions fell
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dramatically across every category for minority respondents. Most notably, minority respondents tend to
trust the three selections that represent the Nebraska legal community — the local police, courtsin the
community, and the lawyers in the community — less than white respondents. Blacks tend to have the
lowest levels of trust in these ingtitutions, followed by Native Americans. Of the four minority groups
under investigation, Hispanics were more likely to trust the social and governmental institutions under
examination. That said, the relative lack of confidence in the lawmaking, enforcing, and adjudicating
entities suggests a trend of minority mistrust of societal ingtitutions, not dissimilar to that found in
Cdliforniaand nationaly (Final Report of the California Judicia Council Advisory Committee on Racia
and Ethnic Bias in the Courts 1997; How the Public Views the State Courts 1999).

Table 1-2: Trust and Confidencein American Institutions
— Nebraska Minority Respondents 2002 Sample —

n=240
Amount of Trust/Confidence
Institution Great Dea  Some* Only alittle None
University of Nebraska 36.5% 49.5% (86.0) 10.6% 3.4%
U.S. Supreme Court 25.0% 45.5% (70.5) 20.0% 9.5%
Local Police 23.0% 37.2% (60.2) 22.6% 17.2%
Lawyersin Your Community 14.9% 45.2% (60.1) 23.5% 16.3%
Courtsin Your Community 14.2% 46.9% (61.1) 22.6% 16.4%
U.S Congress 12.4% 49.6% (62.0) 22.1% 15.9%
Nebraska L egislature 9.3% 54.9% (64.2) 24.5% 11.3%

*Note: Parenthetical values represent the sum of “ Great Deal” and “ Some”

The questions asked in the Nebraska study were similar to those asked in the nationa study
reported in Table 1-3. While the specific group traits cited in Table 1-2 present some serious concerns
about the beliefs of minority Nebraskans in general, the data collected in the Nebraska sample, especially
that concerning the local police, U.S. Supreme Court, courts in the community, and the state legidature,
mirrors the national numbers. For the most part, the general public in both Nebraska and the nation as a
whole has confidence in most of the public institutions discussed.

Table 1-3: Trust and Confidencein American | nstitutions
— Entire NCSC 1999 Sample —

n=1,826
Amount of Trust/Confidence
Institution Great Dea  Some* Only alittle None
Medical Profession 45% 42% (87) 10% 3%
Local Police 43% 39% (82) 12% 6%
U.S. Supreme Court 32% 45% (77) 1% 6%
Office of the Governor 30% A47% (77) 16% 8%
Public Schools 26% 49% (75) 20% 5%
Courtsin Your Community 23% 52% (75) 17% 8%
State L egislature 18% 58% (76) 17% %

*Note: Parenthetical values represent the sum of “Great Deal” and “ Some.”
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The differences in the responses between whites and minoritiesin Tables 1-1 and 1-2 suggest a
heightened level of distrust in government and socia institutions on the part of Nebraska's minorities.
Race and ethnicity remain significant predictors of confidence in each of the seven ingtitutions, even after
controlling for education, income, and diversity of respondent’s place of residence. Respondents with
higher levels of education and greater incomes consistently have more trust in these ingtitutions.

Tables 1-4 through 1-6 illustrate the trust and confidence Nebraskans had for “the courts in your
community.” Respondents are divided by those with experience in the courts, as a juror, litigant, witness,
or defendant, and those without court experience. Table 1-4 illustrates the attitudes of the entire sample.
Tables 1-5 and 1-6 show these attitudes for white respondents and minority respondents. With the
possible exception of jurors, those Nebraskans with court experience participating in the survey had less
trust in the courts as compared to those without experience. Generally speaking, minorities with court
experience have less trust and confidence in the courts than whites with court experience.

Table1-4: Trust and Confidencein Courtsin Your Community
— Entire Nebraska 2002 Sample —

Amount of Trust/Confidence

Experience Number Great Dead  Some Only aLittle None
No Experience 573 28.8% 56.7% (85.5) 10.3% 4.0%
Served as a Juror 134 26.1% 53.7% (72.3) 14.9% 5.2%
Called to Testify 199 19.6% 53.8% (73.4) 16.6% 9.5%
Civil Litigants 160 16.9% 46.3% (63.2) 22.5% 13.8%
Criminal Defendants 109 15.6% 38.5% (44.1) 22.9% 22.9%

*Note: Parenthetical valuesrepresent the sum of “Great Deal” and “ Some.”

Table 1-5: Trust and Confidencein Courtsin Your Community
—White Nebraskans 2002 Sample—

Amount of Trust/Confidence

Experience Number Great Dea  Some Only alittle None
No Experience 463 30.0% 58.1% (88.1) 8.6% 3.0%
Served as a Juror 113 27.4% 55.8% (83.2) 12.4% 4.4%
Called to Testify 158 20.9% 54.4% (75.3) 15.2% 9.5%
Civil Litigants 119 20.2% 50.4% (70.6) 17.6% 11.8%
Criminal Defendants 80 17.5% 38.8% (56.3) 25.0% 18.8%

*Note: Parenthetical values represent the sum of “Great Deal” and “ Sone.”

Table 1-6: Trust and Confidencein Courtsin Your Community
— Minority Nebraskans 2002 Sample —

Amount of Trust/Confidence

Experience Number Great Deal  Some Only alittle None
No Experience 110 23.6% 50.9% (74.5) 17.3% 8.2%
Served as a Juror 21 19.0% 42.9% (61.9) 28.6% 9.5%
Called to Testify 41 14.6% 51.2% (65.8) 22.0% 9.8%
Civil Litigants 41 7.3% 34.1% (41.4) 36.6% 19.5%
Criminal Defendants 29 10.3% 37.9% (48.2) 17.2% 34.5%

*Note: Parenthetical values represent the sum of “Great Deal” and “ Some.”
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Fairnessin Nebraska's Courts

While a handful of states have surveyed any of alist of important groups within the legal
community, including 1) members of the state bar association, 2) judges, 3) judicial support staff, 4) al
court employees, 5) probation employees and administrators, 6) interpreters, 7) jurors, and 8) victims of
criminal offenses, only California and Nebraska undertook a survey of the genera public (Final Report of
the Cdifornia Judicia Council Advisory Committee on Racial and Ethnic Bias in the Courts 1997).

Cdliforniafound that the state’ s public “believes their courts to be significantly fairer to whites
than they are to any other group of residents’ (Ibid., 41). The same conclusion can be drawn from the
Nebraska data, although some interesting trends in the data suggest that members of different racial and
ethnic groups have substantially different interpretations of the fairness of the system. A mgority of
white respondents tended to believe that the courts treat al citizens the same, while those who identified
themselves as members of aracia or ethnic group concluded that some Nebraskans are treated better than
others and vice versa.

Asillugtrated in Table 1-7, 31.2% of white respondents believed that whites receive either far
better or somewhat better treatment by the courts than other Nebraskans, while 81.0% of blacks believed
that to be the case, dong with 55.5% of Native Americans and 53.5% of Hispanic residents. Overall,
minority respondents were twice as likely to believe that whites receive far better or somewhat better
treatment than minorities.

Table1-7: Court Treatment of White Nebraskans

— Nebraska 2002 —
Somewhat Somewhat
Number Far Better Better Same Worse Far Worse
White 1,036 4.8% 26.4% 64.8% 3.0% 1.1%
Black 121 40.5% 40.5% 18.2% 0.0% 0.8%
Hispanic 71 21.1% 32.4% 45.1% 1.4% 0.0%
Native American 27 29.6% 25.9% 40.7% 0.0% 3.7%

When these same respondents were asked about the treatment of blacks by the Nebraska court
system, the opinions of white respondents changed little. Black responses changed dramatically,
suggesting that the treatment of blacksin the state’s courtsis at least somewhat worse and often far worse
than that received by all other Nebraskans. As seenin Table 1-8, Nebraska s minorities, especially
blacks, are much more likely to respond that blacks receive somewhat worse or far worse treatment than
do whites in Nebraska courts.

When the NCSC asked the same question in its 1999 national study of trust and confidence in the
court system, 42% of white respondents agreed that blacks receive worse treatment in the courts, as
opposed to 27.8% of white respondents who came to the same conclusion in the Nebraska pool.
Conversaly, 67% of black respondents in the national pool believed they were more likely to receive
unfair treatment, while an even larger percentage, 77.2%, of Nebraska blacks perceived they are treated
worsein the courts. Thus, white Nebraskans are less likely than whites nationally to believe a “fairness”’
issue exists in the courts, yet blacks in the state of Nebraska are more likely to believe in such concerns.
This could suggest that, regarding perceptions of the court system, Nebraska may have a more dramatic
schism between black and white attitudes than witnessed nationally regarding their respective treatment
by the courts.
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Table 1-8: Court Treatment of Black Nebraskans

— Nebraska 2002 —
Somewhat Somewhat
Number Far Better Better Same Worse Far Worse
White 971 2.1% 9.7% 60.5% 24.8% 3.0%
Black 123 0.0% 6.5% 16.3% 455% 3L.7%
Hispanic 64 3.1% 10.9% 37.5% 31.3% 17.2%
Native American 26 3.8% 3.8% 42.3% 30.8% 19.2%

The same trend can be found in Table 1-9. While white respondents were somewhat more likely
to perceive the courts are less fair to Native Americans, the overall percentages among white respondents
changed little. Aswith the question regarding the treatment of blacks, a vast mgjority of black
respondents believe that the courts are unfair to Native Americans. Native Americans, however, were no
more or less likely to believe members of their racial group were likely to receive unfair treatment. In
fact, less than a mgjority (48.1%) of Native American respondents believe their treatment is worse than
the norm. This means that blacks are far more likely to believe that Native Americans receive unfair
treatment than Native Americans believe. Hispanic respondent perceptions changed little from those of
blacks and Native Americans.

Table1-9: Court Treatment of Native American Nebraskans

— Nebraska 2002 -
Somewhat Somewhat
Number Far Better Better Same Worse Far Worse
White 955 2.0% 9.5% 52.4% 29.1% 7.0%
Black 113 1.8% 5.3% 18.6% 40.7% 33.6%
Hispanic 63 7.9% 12.7% 31.7% 28.6% 19.0%
Native American 27 0.0% 7.4% 44.4% 25.9% 22.2%

In Table 1-10, these same respondents eva uated the treatment of Hispanics and non-English
speakersin the Nebraska courts. Again, black respondents were more likely to believe that members of
these two groups are treated somewhat worse or far worse than other Nebraskans. Hispanic respondents,
however, were more likely to believe Hispanics receive worse treatment than white respondents.

Table 1-10: Court Treatment of Hispanic Nebr askans

— Nebraska 2002 —
Somewhat Somewhat
Number Far Better Better Same Worse Far Worse
White 966 3.5% 9.4% 54.6% 28.4% 4.1%
Black 114 0.0% 9.6% 16.7% 46.5% 27.2%
Hispanic 71 0.0% 11.3% 45.1% 32.4% 11.3%
Native American 25 0.0% 4.0% 40.0% 32.0% 24.0%

The question illustrated in the above table is one asked of the national pool by the NCSC in 1999.
The NCSC found that nationally 47% of all respondents believed that Hispanics receive worse trestment
in the courts than other court participants. This number was substantialy lower in the Nebraska pool.
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Less than 40% (37.6%) of Nebraskans responding to the survey believed that Hispanics receive worse
treatment in the courts than others. Again, the high percentage of white respondents likely inf luence this
finding, as Nebraska s white respondents were less likely than minority respondents to believe Hispanics
receive unfair trestment.

Finally, Table 1-11 shows that 17.1% of the Hispanics in the respondent pool believe that non-
English speakers receive far better or somewhat better treatment than other Nebraskans, the largest
percentage of any group, with the exception of blacks. Still, a significant percentage, 42.0% of the total
pool, believed that non-English speakers receive worse treatment in Nebraska’s courts, suggesting that
Nebraskans recognize the effect of language barriers on the fair disposition of justice in the county and
district court system.

Table 1-11: Court Treatment of Non-English Speakers

— Nebraska 2002 -
Somewhat Somewhat
Number Far Better Better Same Worse Far Worse
White 935 3.4% 9.9% 48.0% 33.3% 5.3%
Black 114 0.9% 16.7% 18.4% 42.1% 21.9%
Hispanic 70 1.4% 15.7% 34.3% 31.4% 17.1%
Native American 27 0.0% 7.4% 40.7% 33.3% 18.5%

Again, when compared to the national data, white Nebraskans tend to believe their court system
is more fair than do whitesin other parts of the nation. Over 51% of whites around the country responded
that non-English speaking people receive somewhat worse or far worse treatment in the courts. Among
Nebraska whites, 38.8% agreed that the courts are less fair to non-English speakers. Among the other
groups, the national and Nebraska numbers were much closer. Sixty-four percent of Nebraska' s black
respondents and 64% of the nation’s blacks believed non-English speakers receive worse treatment.
Approximately 57% of the nation’s Hispanic respondents perceived worse treatment, while 48.5% of
Nebraska Hispanic respondents agreed.

Equal Access|ssues

Finally, the Nebraska-wide survey inquired on a variety of issues related to the public’'s view of
the Nebraska justice system. Across severa topics, both white and minority Nebraskans displayed what
may be serious concerns about access and fairness. Specifically, over 80% (81.2%) of respondents
believed “that money affects the quality of legal representation.” For this question and othersin this
section, there were minimal differences across the race and ethnicity of the respondent pool.
Additionaly, 38% of white respondents and 38% of respondents overall believed that minority litigants
are likely to be able to afford quality representation in a Nebraska court of law. Hence, the prevailing
view of Nebraska citizensis that minority Nebraskans face additional hurdles when seeking equal access
and opportunity in using the judicia system.

One area of specific interest to the Task Force concerns the likelihood of minority members to be
alitigant in acivil suit. The most vulnerable group in this regard is non-English speakers. In one
question dedling with likelihood to file a suit, over 60% (62.5%) of white respondents and dightly higher
percentages of minority respondents believe that new immigrants to the community may feel reluctant to
make use of the courts. Table 1-12 shows these small differences across the selected groups, with
Hispanic respondents the most likely to strongly agree.
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Table 1-12: New Immigrants Reluctant to Make
Use of the Courts

— Nebraska 2002 -
Strongly ~ Somewhat Strongly
Number Aqgree Aqgree Disagree Disagree Don't Know
White 1,154 12.2% 50.3% 23.4% 3.9% 10.1%
Black 135 15.6% 48.9% 19.3% 3.7% 12.6%
Hispanic 82 25.6% 39.0% 24.4% 3.7% 7.3%
Native American 28 17.9% 60.7% 10.7% 10.7% 0.0%

When this question was atered to include al minorities, and not just the state’ s new immigrants,
white respondents and minority respondents differed substantially concerning the likelihood of a minority
filing alawsuit. Astestimony at public hearings and private comments from both citizens and court
employees, lawyers, and judges suggest, Nebraska s minorities may be more likely than white
Nebraskans to feel uncomfortable in the court system. When asked, minority Nebraskans were
statistically more likely than white respondents to report that Nebraska s minorities are less likely to filea
lawsuit. Whereas just less than 50% (49.5%) of white respondents strongly agreed or somewhat agreed
with the premise that minorities are reluctant to file alawsuit, over 75% (76.6%) of Hispanic respondents,
72% (72.4%) of black respondents, and 67% (67.9%) of Native American respondents strongly agreed or

agreed with the statement.

Table1-13: Minorities Reluctant to File a L awsuit

— Nebraska 2002 -
Strongly  Somewhat Strongly
Number Aagree Aagree Disagree Disagree Don't Know
White 1,154 7.6% 41.9% 33.3% 5.5% 11.6%
Black 134 24.6% 47.8% 20.1% 3.0% 45%
Hispanic 81 19.8% 56.8% 11.1% 2.5% 9.9%
Native American 28 25.0% 42.9% 25.0% 7.1% 0.0%

Another area of significant difference between white respondents and those of the three racial and
ethnic groups under investigation concerned the perception of the court’s familiarity with the concerns of
the community. Specifically, amajority of minority Nebraskans believed that Nebraska's courts are “out
of touch with what’s going on in their communities,” whereas one-third of white respondents agreed with
this statement. The Nebraska findings are similar to those of the NCSC seen below (Ibid.). In both cases,
white respondents were statistically less likely than minority respondents to believe the courts are “out of
touch” with the community.

Table 1-14: Courts Are “Out of Touch” with the Community

— Nebraska 2002 —
Strongly  Somewhat Strongly
Number Aagree Adgree Disagree Disagree Don't Know
White 1,155 5.4% 29.4% 51.7% 2.9% 10.6%
Black 135 16.3% 45.9% 25.9% 1.5% 10.4%
Hispanic 82 8.5% 2.7% 30.5% 1.2% 17.1%
Native American 28 21.4% 35.7% 32.1% 3.6% 7.1%
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Table 1-15: Courts Are Out of Touch with the Community
—NCSC 1999 Sample—

n=1,826
Strongly ~ Somewhat Strongly
Aagree Aqgree Disagree Disagree
White 14% 25% 34% 27%
Black 35% 32% 20% 14%
Hispanic 21% 3% 26% 17%

Finally, Nebraskans were asked two general questions about the overall fairness of the courts for
all Nebraskans and then for only minority Nebraskans. In both cases, white respondents have a
substantialy better opinion of the fairness of Nebraska's courts. Over 80% of white respondents believed
that “in general, Nebraska courts are fair to all Nebraskans,” while less that 60% of minorities believed
the courts are fair.

The differences between races and ethnicities become even more pronounced for the second
question. When asked: “Consider just Nebraska s racial and ethnic minorities: how fair do you think the
court system is to nonwhites?,” 70.7% of white respondents reported that the Nebraska court systemis
fair to minorities. The responses from minorities differed dramatically from that of white responses to the
question of whether minority Nebraskans receive fair trestment in the courts.

Table1-16: Courts Are Fair to All Nebraskans

— Nebraska 2002 —
Strongly  Somewhat Strongly
Number Aagree Aagree Disagree Disagree Don't Know
White 1,155 44.6% 38.1% 10.0% 2.3% 5.0%
Black 134 15.7% 41.8% 23.1% 13.4% 6.0%
Hispanic 82 32.9% 29.3% 20.7% 7.3% 9.8%
Native American 28 21.4% 35.7% 25.0% 17.9% 0.0%

Table 1-17: Courts Are Fair to Minority Nebraskans

— Nebraska 2002 —
Strongly  Somewhat Strongly
Number Aagree Adgree Disagree Disagree Don't Know
White 1,151 425% 28.2% 15.6% 3.5% 10.3%
Black 134 12.7% 22.4% 32.1% 26.9% 6.0%
Hispanic 81 25.9% 19.8% 22.2% 17.3% 14.8%
Native American 28 25.0% 21.4% 25.0% 25.0% 3.6%

Discussion

Some patterns emerge from these data. First, minority Nebraskans believe that they receive
substantially worse treatment in the courts than the white majority believes minorities receive. Minority
group members a so tend to believe relatively uniformly that other minority group members, in addition
to themselves, receive unfair treatment compared to white court participants. Thisis especialy the case
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among black respondents, who are less positive about court fairness issues. Generally speaking, Native
American and Hispanic perceptions closely parallel one another, with Hispanic respondents being
somewhat more positive than any other group of minority respondents.

Finally, it appears that Nebraska respondents tend to have somewhat different views than the
national sample when asked the same questions. Specificaly, white respondents in Nebraska perceive
that minorities are treated better than do white respondents in the national survey. Conversely, a
substantially higher percentage of blacks in the Nebraska pool believe they, and members of other racial
and ethnic groups, are treated unfairly.

Interpreter Servicesin the Nebraska Court System

It is not enough for the court to provide equa treatment under law. The court must aso confirm
that al parties not only receive fair treatment but also understand what is happening to them and the
options available to them. Thisiswhere interpreter services become important. Currently, under
Nebraska law, interpreter services are governed by statute, which states:

It is hereby declared to be the policy of this state that the constitutiona rights of
persons unable to communicate the English language cannot be fully protected
unless interpreters are available to assist such personsin legal proceedings. It is
the intent of 88 25-2401 to 25-2407 to provide a procedure for the appointment
of such interpreters to avoid injustice and to assist such personsin their own
defense (Neb. Rev. Stat. § 25-2401 (Cum. Supp. 2002)).

Linguistic impediments to quality legal assistance or fair treatment have numerous effects. In
New Jersey’s 1992 investigation, it was concluded that these limitations lead to four likely outcomes: 1) a
lack of familiarity with the judicia process, 2) language discrimination, 3) an inadequacy of competent
interpreter services, and 4) an inaccessibility of support services for those with limited understanding of
the majority language (New Jersey Supreme Court Task Force on Minority Concerns 1992).

Specifically, Nebraska has undergone a dramatic demographic change in the past decade that has
left the courts struggling to meet the needs of diverse groups. For instance, since 1990 the percentage of
people over the age of five who speak English less than “very well” has increased from 1.5% to 3.6%.
The number of individuals over the age of five who speak alanguage other than English at home has aso
increased over the past decade from 69,872 to 125,654 (U.S. Census Bureau: State and County Quick
Facts 1990, 2000).

Table 1-18: Nebraskans Who Speak a L anguage Other than English at Home

Total Nebraska Number of Nebraskans Who Speak a Number of Nebraskans Who Speak
Population Language Other Than English at Home  English Less Than "Very Well"

1990 U.S. Census 1,458,904 69,872 (4.8%) 22,252 (1.5%)
2000 U.S. Census 1,594,700 125,654 (7.9%) 57,772 (3.6%)
Change +135,796 +55,782 (3.1%) +35,520 (2.1%)

10
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Interpreter Certification

Nebraska has taken steps toward providing qualified interpreters to assist individualsin
Nebraska's courtrooms, including joining the Consortium for State Court Interpreter Certification in 1999,
which is a 28-member program founded in 1995 with the purpose of developing and regulating the use of
court interpreter proficiency tests. The consortium has developed tests in the following languages, which
are available for use by the member states: Arabic, Cantonese, Haitian, Creole, Hmong, Korean, Laotian,
Polish, Russian, Spanish, and Viethamese.

Nebraska has offered certification training and the Spanish certification test twice, once in 2000
and again in 2001. In 2000, of the 50 individuals who took the examination, five passed. In 2001, of the
27 individuals who took the examination, one passed. The six interpreters certified in Spanish are located
in the following cities: three in Omaha, one in Aurora, one in Lexington, and one in Norfolk. Nebraska
also offered the Vietnamese certification examination in 2001. Three individuals took this examination;
none passed.

Grading the certification examinations is expensive. While charging the applicant a $100 feein
part offsets the cost of grading the examination, no certification examinations were offered in 2002 due to
budget limitations.

The greatest need in the state of Nebraskais for Spanish language interpreters. The
Administrative Office of the Courts estimates that 85% of the requests received since the certification
process was ingtituted have been for a Spanish interpreter. Of the remaining 15%, approximately 10% of
the requests have been for an interpreter of another language, and 5% have been for a sign language
interpreter.

Efforts on the part of the Nebraska Administrative Office of the Courts to address the growing
problem of adequate language interpreters have met with some success thus far. In fact, at a public
hearing, one interpreter who routinely works for the court commented on the positive change with regard
to the quality of interpreter services in Nebraska:

In 12 years | have seen alot of changes, and I'm very happy to report that they
have dl been in amore positive manner. When | first came here, anybody
could be aninterpreter in the court, and many times the court didn't bother to
get qualified people for the court. And anybody that could, just because they
spoke alittle Spanish, was considered a competent trandator or interpreter.
And many times none of these people had any idea what they were doing.

Workshops and Training Programs

A number of programs and workshops to address the improvement of interpreter services have
already been organized and implemented. For instance, two consortium-certified interpreters presented a
two-day court interpreter orientation program to the state's interpreters in both 2000 and 2001. The
Adminigtrative Office of the Courts plans to continue the orientation program in the future.

Prior to the work of this Task Force, the Nebraska Supreme Court completed a report on
interpreter servicesin 1996. According to the survey of the Nebraska Supreme Court Task Force on
Court Interpreters, 7% of Nebraska judges felt "very competent” in "gauging the aptitude of the language
interpreters’ in their courtroom. Thirty percent felt that they were "adequately competent,” 40% felt that
they were "less than adequately competent,” and 23% of al respondents felt that they were "not
competent.” These findings demonstrated at the time a need for training on how to best utilize interpreter
services in the courtroom.

In the fall of 2001, Nebraska judges participated in a three-hour interactive training session. The
purpose was to inform judges on ways to increase the quality and access to interpreter servicesin their
courtrooms. For instance, judges were taught how to spot an interpreter who is failing to provide adequate
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services or acourt participant who needs interpreter services but is afraid to ask (Nebraska Supreme Court
Task Force on Court Interpreters: Comparative Research Summary and Proposal 1996). A similar
training session was offered to lawyers at the Nebraska State Bar Association's Annua Mesting in
October of 2002. In addition, the Nebraska federa court has begun to offer a 12-week “survival” Spanish
course at no cost to all employees and lawyers admitted to practice in the court in an effort to increase the
basic language and cultura skills of its judges, lawyers, and other employees.

Finaly, the Nebraska State Bar Association’s Volunteer Lawyers Project held atraining seminar
for individuals with Spanish-English bilingual speaking abilities in south Omaha on September 25, 2002,
in an effort to provide individuals with the skills needed to do consecutive interpretation of legd
proceedings as well as work with lawyers to increase the level of communication for noncourt-related
communication with Spanish-speaking clients. Although completion of this seminar does not grant
certification status to the interpreter, the Nebraska State Bar Association and VVolunteer Lawyers Project
recognize a growing need for interpreters in south Omaha and hope to increase the pool of qualified
interpreters.

Appointment and Payment

Once ajudge has determined a need for an interpreter as set forth by case law the appointment is
made in accordance with Neb. Rev. Stat. § 25-2403 (Reissue 1995) , which states, “In any proceeding the
presiding judge shall appoint an interpreter to assist any person unable to communicate the English
language for preparation and trial of hisor her case” (seeaso Sate v. Topete, 221 Neb. 771, 380 N.W.2d
635 (1986), Martinez v. Peterson, 212 Neb. 168, 322 N.W.2d 386 (1982), Neb. Rev. Stat. § 25-2403
(Reissue 1995)). By rule of the Nebraska Supreme Court, “Whenever an interpreter is required to be
appointed by a court, the court will first attempt to appoint a certified court interpreter who is listed on the
statewide register of interpreters if one is reasonably available” (Nebraska Supreme Court Rules Relating
to Court Interpreters: Rule 2: Appointment of Interpreters). One of Nebraska s six certified interpreters
testified that some courts are not complying with this Supreme Court rule:

| have less work now as a certified interpreter than | did before and the court
systems in the surrounding counties are using an interpreter who is not certified
and | honestly do not have a problem with this person because | have observed
and worked with this person for years and even though they are not certified, |
believe them to be very qualified. So my problem is not that. My problem is
that when that interpreter is not available, | will not be caled. | am the last
person these people call for me to go and serve in their courtroom. They will
pull anybody off the streets before they call me.... [The Supreme Court rule
that whenever an interpreter is required to be appointed by a court, the court
will first attempt to appoint a certified interpreter] is not being complied
with.... | hear complaints saying that there aren’t enough interpreters or
whatever, but at the same time | know that there is discrimination and bias for
wanting to work with certain people who they have relationships with and at
the same time still don’t know what their qualifications are and will continue to
use them anyway because of the relationships that they have established. So |
fedl that thisis a discrimination and injustice to the defendants, the people
needing the assistance of alanguage interpreter because their rights are put into
jeopardy, their Constitutional rights are put into jeopardy.

Despite the story related above, many parts of the state do not have access to a certified

interpreter. Thus, with so few certified interpreters available, noncertified interpreters are hired to
interpret locally by the county and district court clerks. In Nebraska, there is no court-approved voir dire

12



Accessto Justice

for judges to use in order to determine the qualifications of uncertified interpreters. Through
supplementary testimony, one certified interpreter offered the following:

| believe that the people in the administrative positions are not taking the time
to redlly find out who are the people that they have working for them on that
capacity or just because of the sake of time are just pulling the first person that
comesin their presence and says, “| am bilingual” or, “I can serve as an
interpreter” and are truly not qualified or competent to serve.... Her name
[referring to a woman known by this certified interpreter who has received no
formal education and reads at approximately a second grade level] is on the
registrar of court interpreters of the state because the state has issued a check to
her for her services.... Thisis a person who does not have the lanquage skills or
capacity to serve [as an interpreter].... If the state has issued someone a check
for interpreting services their name appears on the register, on the roster of
court interpreters.

In some instances, telephone interpreters may be used, such as when interpreters are not available
for particular languages. Telephone interpreters routinely are used to assist persons speaking a language
in which there are no certified or even noncertified interpretersin theregion. AT&T Language Lineisan
option for courts, but in most cases is dightly more expensive than using a standard interpreter. Several
counties report a positive experience with Language Line. Specificaly, a representative from the
Hamilton County Court mentioned the court’s use of Language Line largely has been successful.

As set forth in state law, “the fees and expenses of an interpreter shall be fixed and ordered paid
by the judge before whom such proceeding takes place, in accordance with a fee schedule established by
the Supreme Court, and be paid out of the General Fund with funds appropriated to the Supreme Court for
that purpose” (Neb. Rev. Stat. § 25-2406 (Cum. Supp. 2002)). Asinterpreted by the Administrative
Office of the Courts, this statute appliesto al lega proceedings, including both crimina and civil court
proceedings as well as probation services. Through public testimony and comments on the Bar survey,
severa members of the Nebraska State Bar Association expressed concern about potential confusion over
payment for interpreter services. One Bar member wrote:

My most recent experience took place just last week. While sitting in county
court waiting for my case to be called, two cases were called in which the
defendants in a restitution case spoke Spanish. One gentleman spoke some
English, the other spoke almost none. When each case was called, the judge
asked them, in English, and with arather loud voice, “Do you have an
interpreter? Y ou have to pay for your own.” He told the gentleman to wait to
the end of the docket. | asked the gentleman to step into the hallway. With my
little knowledge of Spanish | was able to determine that the gentleman who
spoke no English claimed to have a defense and wanted to be heard. | returned
to the courtroom and informed the lawyer representing the plaintiff that | was
going to stick around until this case was heard, and that if the court did not
provide an interpreter, | would assist this man in asserting that right.... When
the case was called the plaintiff had a Spanish-speaking employee there. The
judge again asked the defendant if he had an interpreter, and that he would need
to pay for it. The judge, having seen me sitting with the defendant, asked me to
come forward. | asserted that this man was not my client, but that | thought he
was entitled to an interpreter, as he had no money to pay for one. The judge
granted a continuance of one week so that the Spanish-speaking lawyer in my
office could discuss his case with him.
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Severa similar comments were made in both the public hearings and on the surveys returned by
Bar members and court employees. A main area of confusion concerns whether the county pays for
interpretersin civil matters. On more than one occasion, the Task Force was informed of judges refusing
to appoint an interpreter for civil cases.

While the state pays for in-court interpretation, it is the county’s responsibility to pay for out-of -
court interpretation for indigents such as lawyer-client meetings or other services necessary to the case.
For instance, the Lancaster County Public Defender’ s Office, like most other county public defender
offices, has a budget set aside to pay for interpreter services during lawyer-client meetings. In other
instances the lines of payment become blurred. Some view this extension of services as a supplementary
or auxiliary service, smilar to an acohol abuse evaluator, and thus refuse to pay.

Regarding payment for interpreter services in the probation setting, state law pronounces that “the
cost of interpreter services for deaf and hard of hearing persons and for persons unable to communicate
the English language shall be paid by the state with money appropriated to the Supreme Court....
Interpreter services shall be provided under this section for the purposes of conducting a presentence
investigation and for ongoing supervision by a probation officer of such persons placed on probation”
(Neb. Rev. Stat. § 29-2259(6) (Cum. Supp.2002)).

Through supplementary testimony, a certified interpreter related a conversation that the
interpreter recently had with ajudge, in which the judge expressed concern about interpreter servicesin
the probation setting:

(The judge speaking to the interpreter) ...if they’re not having proper
interpreters, qualified interpreters and they don’t understand the conditions of
their probation then they are going to be violated on their probation and then
who is responsible when that person comes back to court on a violation of
probation. Whose fault isit realy?

Diversion, on the other hand, is controlled by individual counties and the private entities hired by
the county to administer diversion opportunities. Not al counties offer the spectrum of diversion options
available to the more populous counties. Many less populous counties only offer diversion for drug or
alcohol offenses or for juvenile offenders. A member of the Nebraska State Bar A ssociation commented
on this problem when returning the Bar survey.

It isdifficult for non-Englishspeaking defendants to fulfill probation or
diversion requirements due to lack of interpreters, and as aresult these
defendants are not afforded the opportunity to cooperate with those aternatives
tojail time.

In addition, accommaodations for non-English-speaking individuals differ across county lines. For
instance, Douglas County provides county-paid interpreters for non-English-speaking personsin a
diversion program after being charged with felony offenses, but that same option is not available to those
charged with misdemeanors. The magjority of other counties diversion programs require individualsto
provide their own interpreters, thereby creating financial barriers for lower-income offenders leading to
more non-English speakers incarcerated and accumulating criminal records for offenses that would have
generated diversion opportunities for English speakers.

Trandated Court Documents
While individua counties, most notably Lancaster and Douglas, have commissioned trandation

of numerous court documents in Spanish and other languages, including several Asian languages, only a
handful of documents routinely used by the courts across the state have been trandated into Spanish
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These translated documents include traffic waivers, small claims forms, and financial affidavits.
Trandation of protection order papersis also under consideration, but as yet has not been mandated
statewide. Some local courts have trandated an advisement of rights document for use by Spanish
speaking individuals.

When individual counties undertake this process, however, the product does not always meet an
adequate standard. As witnessed by the quotation below from a certified trandator, it may be that the
interpreters and trandators used by the district and county courts do not have the appropriate skills to
trandate court documents.

| was handed a document that was trandated from English that was the
instructions on the court procedure and their Congtitutional rights. This
document is so poorly trandated that there are no words to express the lack of
language knowledge. It isjust...there are no words to express the atrocity of
this document.... The interpreter that they are using is somebody that they feel
isaqudified person and | don't know that anybody has ever asked or redly
prodded this person to find out what their real qualifications, education leve,
and language skills are and they continue to use people on this level.

Court Personnel and Bar Perceptions of Interpreter Services

The Minority and Justice Task Force conducted surveys of all Nebraska court personnel as well
asal members of the Nebraska State Bar Association. A complete discussion of the methodology for
each survey isincluded in the Research Methods section.

These surveys asked several questions regarding interpreter services in the state of Nebraska.
More than haf of al Bar members (59.3%) responding to the survey reported that in the past two years
they had a client or witness who needed a language interpreter. Additionally, 45.2% of Bar members
reported that they have had a client in the past two years who would have benefited from trand ated
documents.

Table1-19: Needed an Interpreter or Benefited from Translated Documents

Client or Witness Needed Client Would Have Benefited
An Interpreter From Translated Documents
Bar Members  Number Yes No Number Yes No
White 777 59.1% 40.9% 666 44.4% 55.6%
Minority 43 62.8% 37.2% 39 59.0% 41.0%
Total 820 59.3% 40.7% 705 45.2% 54.8%

Whether interpreters have been made available is a different issue. The tables below indicate that
in their experience in the Nebraska justice system, 53.9% of Nebraska State Bar Association respondents
who stated that they have had clients who needed or would have benefited from an interpreter thought
that interpreters have “dways’ been available for court participants who did not speak English. Judging
from the table below, minority Bar respondents are less likely to feel that interpreters are widely available
than are whites.
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Table 1-20: Interpreter Availability

Bar Members Number Always Often  Sometimes Seldom Never
White 413 55.2% 29.5% 10.9% 4.1% 0.2%
Minority 21 28.6% 19.0% 47.6% 0.0% 4.8%
Total 434 53.9% 29.0% 12.7% 3.9% 0.5%

Through supplementary testimony, several individuals recommended a more permanent court
interpreter program, with interpreters hired as full time employees or partnered with other governmental
agencies that have a need for interpreters, like the law enforcement or health care fields.

The appointment of an interpreter islargely left to the discretion of the court. A mgjority of
white court personnel (79.1%) and 49.8% of white members of the Nebraska State Bar Association
responded that judges always make every effort to accommodate non-English-speaking defendants and
witnesses, while 58.6% of minority court personnel, and 26.5% of minority Bar members responded, in
the same manner.

Table1-21: Judges Make Every Effort to Accommodate Non-English Speakers

Court Personnel  Number Always Often Sometimes Seldom Never
White 220 79.1% 15.0% 5.0% 0.9% 0.0%

Minority 29 58.6% 17.2% 17.2% 6.9% 0.0%

Total 249 76.7% 15.3% 6.4% 1.6% 0.0%

Bar Members

White 556 49.8% 38.3% 8.3% 3.2% 0.4%

Minority 34 26.5% 29.4% 35.3% 5.9% 2.9%

Total 590 48.5% 37.8% 9.8% 3.4% 0.5%

Through supplementary testimony, several Bar members expressed their concern with the quality
of interpreter services. Specificaly, the lawyers are concerned with the most basic civil rights of a
defendant to avoid sef-incrimination or to seek ajury trial. One such comment is cited below.

My number one complaint relates to interpretive services. |I’ve seen people
enter a guilty pleato something when it's obvious they don't know for certain
what is going on- if I’'m not appointed counsel- | can’t disrupt the judge- [I]
usualy find afamily member in the courtroom and make them stop the plea-
sometimes the judge catches the problem and won't accept the plea- so that’s
helpful. However, during atrial, clients often get ‘lost.’

Improving Interpreter Servicesin Nebraska's Courts

Over three-quarters (81.0%) of the membership responding to the survey, feel that improving
interpreter services and increasing the number and quality of trandated documentsis important. When
delineated by race and ethnicity, minority respondents were more likely than whites to see this as
important. Minority Bar members are even more likely to cite the need for improved services with 59.1%
reporting that it is very important and another 27.3% saying that it is somewhat important.
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Table 1-22: Improve Interpreter Services and Translated Documents

Bar Members Number Very Important Somewhat Important Not |mportant
White 641 29.8% 50.9% 19.3%
Minority 44 59.1% 21.3% 13.6%
Total 685 31.7% 49.3% 19.0%

Through supplementary testimony, the Minority and Justice Task Force received suggestions
about methods to improve interpreter services in Nebraska. Severd individuas believed that the
procedures and customs of the courts should be more carefully explained to minority participants
involved in legal proceedings before making any appearance in court. Additionally, many individuals
believed that the availability of trandated documents should be increased.

Nebraska interpreters are required to “render a complete and accurate interpretation or sight
trangdlation, without atering, omitting, or adding anything to what is stated or written, and without
explanation.” (Nebraska Supreme Court Rules Relating to Court Interpreters, Code of Professiona
Responsibility for Interpreters. Canon 1: Accuracy and Completeness). However, as one certified
interpreter explained, interpreters may not always comply with this court rule:

| had a situation where | sat in the courtroom and | did not speak the language.

| believe that it was an Indonesian defendant.... They had an interpreter there
with the defendant and | was sitting in the courtroom and the interpreter was
not speaking, was not relaying any information to the defendant as the process
was going on. | brought this to the attention of the judge and the county lawyer
and the judge instructed the interpreter to relay what was being said in the
courtroom. Theinterpreter turned to the defendant and said afew words and
stopped talking again. At the end of the process the judge said, ‘ Are you
interpreting everything that was said? and the interpreter responded, ‘Yes' that
they were, when it was quite obvious that the defendant got very little to nearly
nothing of what had happened or transpired in his presence.

There are many areas that require improvement, including education for interpreters and court
personnel, judges, and lawyers as to how to work with clients who do not speak English as afirst
language. In addition, the state should do more to encourage the certification of additional interpreters
and increase availability of transated court forms.

Juriesin the Nebraska Court System

Thejury system is a fundamental element of the justice system. The assurance that a defendant
will receive atria by arepresentative group of hisor her peersis essential to maintain confidence in the
court system. Thus, steps must be taken to ensure that the methods of selection for jury pools, venire, and
impaneled juries are fair. The Minority and Justice Task Force used several methods to examine the
perception and reality of Nebraska juries.

The first and most important aspect of juries investigated by the Task Force was composition of
the jury pools. Federal and state courts throughout the country have found minority underrepresentation
in jury composition, most notably in the makeup of the jury pool from which the jury ultimately is
selected. In fact, many researchers have found that thisis“the rule’ rather than the exception (New
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Jersey Supreme Court Task Force on Minority Concerns 1992; Michigan Supreme Court Task Force on
Racial/Ethnic Issues in the Courts 1989). Due to several barriers discussed in this section, it was
impossible for the Task Force to generate statistics to document the degree to which actual
underrepresentation exists. There exist, however, a number of data points to suggest that this
underrepresentation is pervasive in Nebraska s county and district courts based on the methods used to
select and impanel juries.

The lack of racia and ethnic representation can affect defendants and litigants alike. As other
states have discovered, an underrepresentation of this type can affect the public’s confidence in the justice
system and subvert the institutional confidence necessary to rectify these effects. |f aparticular group
feelsthat it is being excluded from jury service, trust in the jury system, as well asthe legal systemin
generd, is undermined (Michigan Supreme Court Task Force on Racial/Ethnic Issues in the Courts 1989,
46).

In surveys of the Nebraska State Bar Association members, court personnel, and arandom sample
of state residents, the Minority and Justice Task Force explored the extent to which Nebraska jury pools
and panels are perceived to be representative of their communities. The results are presented below.
National and state comparisons are made when applicable. First, respondents were asked about their
impressions of the jury selection process. This includes the composition of the jury pool and jury
selection process, the qualifications for jury duty, the “refreshing” of jury lists, and the payment process
for juror service.

Compiling Nebraska's Jury Pools

Neb. Rev. Stat. 8 25-1628 (Reissue 1995) ouitlines the process for selecting jury pools. All
Nebraska counties are required to combine both the voter registration lists and the driver’s license
registration lists to compile the prospective jury pool. Table 1-23 illustrates the jury selection provisions
of al U.S. states. Several studies, including other state research efforts, have concluded that voter
registration lists alone create disproportionate representation of minorities (California Judicial Committee
on Racia and Ethnic Bias in the Courts 1997; Florida Supreme Court Racial and Ethnic Bias Commission
1991; New York State Judicial Commission on Minorities 1992; Ohio 1999). “Various groups within the
population are not equally likely to be registered,” thus “ajury list drawn at random from the voter list
underrepresents some categories by comparison with census figures—notably blacks, males, and people
aged 18 to 34” (Kull, 1992). According to the 2000 U.S. Census, 71% of the tota white non-Hispanic
population reported being registered to vote in comparison to 67.5% of blacks, 57% of Hispanics, and
52% of Asians (U.S. Census 2000).

The Minority and Justice Task Force obtained statewide data from the Department of Motor
Vehicles (DMV) to determine whether this method of creating jury pools systematically excludes
minorities from the opportunity to serve on juries. The DMV provided data on al licensed driversin the
state of Nebraska including county, sex, race, and date of birth. This data, compared with 2000 U.S.
Census showed that whites are more likely to be licensed drivers than minorities (blacks, Asians, and
Native Americans and athers). The DMV numbers include motorcycles, truck driver’s licenses, and other
multiple licensing situations. Thereis reason to believe that the DMV data are not entirely reliable, given
that the DMV reports that there are 1.7 million licensed driversin a state with approximately 1.7 million
people, and a certain percentage of the populace cannot legally drive (those below the age of 15, etc.).
Therefore, reliance on this data to determine whether Nebraska's jury pools systematically exclude
minoritiesis not possible. Voter registration does not identify the race or ethnicity of the registrant, hence
this data cannot be examined to assess the diversity of the jury pool.
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Alabama
Alaska
Arizona
Arkansas
Cadlifornia
Colorado
Connecticut
Delaware

District of Columbia

Florida
Georgia
Hawaii

ldaho

lllinois
Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

M assachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New Y ork
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico
Rhode Iand
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Table 1-23: Sourcesfor Juror Pool Master Lists
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VR = Voting Registration

DL = Driver'sLicense
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UC = Utility Customer Lists

IR
X

uc MVR D €b
X X
X
X
X
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MVR = Mator Vehicle Registration
TD = Telephone Directory

CD = City/County Directory

OS = Other Sources

Source: State Court Organization 1998, Bureau of Justice Statistics
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Table 1-24: Juror Service Restrictionsand Pay Statutes

Minimum Time Since Prior Employer Jury Fees
State Acge Jury Service Pays? (Per Day)
Alabama 19 No Restriction Yes $10
Alaska 18 1 year or 3monthsin 2 years No $25
Arizona 18 Varies No $12
Arkansas 18 2Years No $20
Cdifornia 18 1VYear No $5
Colorado 18 1Yex Yes $0 for 3 days, then $50
Connecticut 18 2 years Yes, first 5 days only $0 for 5 days, then $50
Delaware 18 No Restriction No $20
District of Columbia 18 2Years Yes, up to 5 days $30
Florida 18 1Year No $15 for first 3 days, $30 after
Georgia 18 No more than 4 weeksin 1 year Yes $5-$35
Hawalii 18 1VYear No $30
Idaho 18 No more than 10 daysin 2 years No $10 for haf day
[llinois 18 No Restriction No $4-$15.50
Indiana 18 1Year No $7.50 not selected, $17.50 selected
lowa 18 3 months of servicein 2 years No $10
Kansas 18 1VYear No $10
Kentucky 18 1VYear No $13
Louisana 18 2 years No Various, not to exceed $25
Maine 18 No more than 15 daysin 5 years No $10
Maryland 18 3Yeas No $10-$20
Massachusetts 18 3Yeas Yes, first 3 days $50/day after first 3 days
Michigan 18 1Year No $15 min.
Minnesota 18 4Years No Rate set by Supreme Court
Mi ssissippi 21 2Years No $25
Missouri 21 1VYear No $6
Montana 18 1VYear No $25
Nebraska 19 No more than 4 weeksin 5 years Y es, minus $35 $35
Nevada 18 1Yex No $15 for first 5 days, then $30
New Hampshire 18 3Years No $10 for half day
New Jersey 18 3Years Yes, minus $5 $5
New Mexico 18 3Years No Min. wage
New York 18 4Yeas Partial $40
North Carolina 18 2Years No $12 for first 5 days, then $30
North Dakota 18 2Years No $25
Ohio 18 1Yer No Varies
Oklahoma 18 2Years No $20
Oregon 18 2Years No $10
Pennsylvania 18 1Year or 3 Yearsif service 3+ days No $9 first 3 days, then $25
Puerto Rico 18 1VYear No $20 min.
Rhode Island 18 2Years No $15
South Carolina 18 3Years No $2-$12
South Dakota 18 2 Years No $40
Tennessee 18 2Years No $10 min.
Texas 18 3 to 6 months No $6-$50
Utah 18 2Years No $18.50 for first day ; $49 after
Vermont 18 No more than 3timesin 2 years No $30
Virginia 18 3Years No $30
Washington 18 1 Year if served more than 2 weeks No $10-$25
West Virginia 18 2Years No $15
Wisconsin 18 4 Years No $16 minimum
Wyoming 18 Remainder of calendar year No $30 for first 5 days, then $50

Source: Bureau of Justice Statistics, State Court Organization 1998.
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Jury Qualifications

Currently, the system by which Nebraska juries are selected suggests the existence of barriers to
full participation, thus creating jury pools that are not reflective of the diversity of the community. Neb.
Rev. Stat. § 25-1601 (Reissue 1995), provides in part as follows:

All citizens of the United States residing in any of the counties of this state who
are over the age of nineteen years, able to read, speak, and understand the English
language . . . are and shall be competent persons to serve on al grand and petit
juriesin their respective counties. Persons disqualified to serve as either grand or
petit jurors are. . . persons who have been convicted of a criminal offense
punishable by imprisonment in a Department of Correctional Services adult
correctional facility, when such conviction has not been set aside or a pardon
issued. . . .

Table 1-24 shows the major jury restrictions and payment provisions for al U.S. states. The Task
Force recognizes that any qualifications devised for jurors will limit some individuak’ ability to participate
asjurors. For example, age, window of service, and language requirements may limit the diversity of jurors
in some cases and locations.

Refreshing Jury Lists

Thereis no Nebraska statute mandating that jury lists be periodically refreshed. Neb. Rev. Stat. §
25-1628 (Reissue 1995) provides that the officer having charge of e ection records shdl furnish to the jury
commissioner a complete list of the names, dates of birth, and addresses of al registered electors 19 years
of age or older in the county. The same statute states that upon request, the DMV provides updated lists to
jury commissioners on the first of December each year. Therefore, both components of the list are obtained
at the discretion of the jury commissioner.

There are anecdotal reports that these lists are not updated at reasonable increments. Thus, the lists
can remain unchanged for years, even decades. Although the demographics of many Nebraska towns have
changed over the years, the jurieslikely do not reflect these demographic changes.

Payment for Jury Service

While other state reports have recommended increasing juror pay as a technique to increase
voluntary participation on juries (Cdifornia Judicial Committee on Racid and Ethnic Bias in the Courts
1997; lowa Equdlity in the Courts Task Force 1993; Report of the Ohio Commission on Racia Fairness
1999) Nebraska appears relatively progressive with respect to other Midwestern states. Other states, like
lowaor Kansas for example, pay only $10 a day (plus mileage) and jurors are not guaranteed the wages
from their employer. This may cause economic hardship for those not on salary. Currently, Nebraska
statute requires that each juror be paid $35 per day, plus mileage (Neb. Rev. Stat. § 33-138 (Reissue 1998)).
State law prohibits employers from punishing employees for serving on juries, thus jury members may not
be fired or lose sick leave or vacation time. Employers—who must be notified by their employees of their
pending jury service within a reasonable time frame—are required to excuse their employees from their
position for jury service (Neb. Rev. Stat. 8§ 25-1640 (Reissue 1995)). Employers are required to continue
paying the employee’ s normal compensation while serving jury duty. Employers, however, are allowed to
reduce their employees’ pay by the $35 per day that the court guarantees them (Ibid.). While Nebraska
appears to ensure protection of wages for the employed, $35 a day may not be enough for the self -employed
or those who may not be employed but who care for children or the elderly.
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Public Per ception of the Jury System

According to the Nebraska Annua Socia Indicators Survey (NASIS), the mgjority of Nebraskans
(87.2%) agreed that “it isimportant that juries reflect the racial and ethnic makeup of the community.” This
bdlief istrue across racial and ethnic groups with high levels of support from black (87.9%), Hispanic
(90.6%), and white Nebraskans aike (87.1%).

Table 1-25: Juries Should Reflect the Racial and Ethnic Makeup
of the Community

Number Strongly Agree Agree Disagree Strongly Disagree
White 1,110 29.9% 57.2% 11.6% 1.2%
Black 132 45.1% 42.8% 9.7% 1.5%
Native American 27 25.9% 55.5% 11.1% 7.4%
Hispanic 75 36.0% 54.6% 8.0% 1.3%
Total 1,344 31.6% 55.6% 11.2% 1.4%

Respondents also were asked to select whether juriesin Nebraska are in fact representative of their
communities. The responses are not broken down by specific minority groups due to the small number of
minority respondents. While the mgjority of respondents (63.0%) believed that in general, Nebraska juries
are representative of the racial and ethnic makeup of their communities, minority respondents (39.2%) were
much less likely to fedl that juries represent their communities. As Michigan’s study of jury composition
suggests, the legal system is undermined when one or more groups fed the jury system does not fairly
reflect the community at large. Table 1-26 elaborates on these differences by the minority status of the
respondent. The difference between white and minority responseis statistically significant.

Table 1-26: Juries Are Not Representative of the Community

Number Strongly Agree  Agree  Disagree  Strongly Disagree

White 880 3.4% 28.2% 61.8% 6.6%
Minority 199 15.6% 45.2% 35.2% 4.0%
Total 1,079 57% 31.3% 56.9% 6.1%

Data from the Nebraska-wide survey therefore suggest that although the majority of Nebraska
residents (87.2%) believed that it is important that juries reflect the racial and ethnic makeup of the
community, many respondents (37.2%), especially minority respondents (61.4%), believed that juriesin
general are not representative of their communities.

Court Personnel Perceptions of Jury System

The survey of Nebraska court personnel addressed the perception of jury representation. Results
suggest that 85.1% of court personnel agreed that “in general, Nebraska jury pools represent the community
a large." However, this attitude was not consistent across races. While 88.5% of whites either strongly
agreed or agreed with this statement, 45.5% of minority respondents strongly agreed or agreed that jury
pools in Nebraska represent the community at large.
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Table1-27: Jury Pools Represent the Community at Large

Number Strongly Agree Aagree Disagree Strongly Disagree
White 253 30.4% 58.1% 10.3% 1.2%
Minority 22 18.2% 21.3% 36.4% 18.2%
Total 275 29.5% 55.6% 12.4% 2.5%

Court personnel also specifically were asked about racial and ethnic minority representation in
juries. Results from the survey of court personnel demonstrate that 58.9% responding to the survey agreed
that “racia and ethnic minorities are adequately represented on jury panels.” Once again, alarge
discrepancy exists in the perceptions of white and minority court employees. While 64.6% of white court
employees agreed that “racia and ethnic minorities are adequately represented on jury panels,” 26.3% of
minority court employees responding to the survey agreed with this statement. This discrepancy again
illustrates one reason that aracia or ethnic minority may perceive that Nebraska stria by jury sysem is
skewed toward white litigants and defendants and not minoritiesin similar situations.

Table 1-28: Racial and Ethnic Minorities Are
Adequately Represented on Juries

Number Strongly Agree Agree Disagree  Strongly Disagree

White 110 55% 59.1% 28.2% 7.3%
Minority 19 10.5% 15.8% 31.6% 42.1%
Total 129 6.2% 52.7% 28.7% 12.4%

Bar Perceptions of the Jury System

Results from the survey of Bar Association members are comparable to findings from the court
personnel survey. Over half (60.2%) of Bar members responding to the survey felt that “racial and ethnic
minorities are adequately represented on jury panels.” More than three-quarters (77.4%) of minority Bar
members responding to the survey reported the exact opposite conclusion, that Nebraska s minorities are
not adequately represented on juries, whereas 37.4% of white Bar members responded that racia and ethnic
minorities are not adequately represented on juries.

Table 1-29: Racial and Ethnic Minorities Are
Adequately Represented on Juries

Number Strongly Agree Agree Disagree Strongly Disagree
White 487 8.8% 53.8% 25.7% 11.7%
Minority 31 3.2% 19.4% 25.8% 51.6%
Total 518 8.5% 51.7% 25.7% 14.1%

A significant relationship exists between the geographic location of Bar members and the extent to which
they believe minorities are adequately represented on juries. While an overwhelming majority of
Nebraskans of al races and ethnicities fegls it is important to have juries that represent the community,
minority lawyers and lawyers from geographically diverse areas (Lancaster County, Douglas County, Sarpy
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County, etc.) of the state are even more likely to believe Nebraska s jury pools underrepresent racial and
ethnic minorities.

Many states have documented the pattern and perception that racia and ethnic minorities are not
adequately represented on their juries. These states have identified two major factors: 1) peremptory
challenges based on race and 2) the jury selection process (Cdlifornia Judicial Committee on Racial and
Ethnic Bias in the Courts 1992; Florida Supreme Court Racia and Ethnic Bias Commission 1991; Michigan
Supreme Court Task Force on Racia/Ethnic Issues 1989; New Y ork State Judicia Commission on
Minorities 1992; Ohio Commission on Racia Fairness 1999; Oregon Supreme Court Task Force on
Racial/Ethnic Issues 1994).

Peremptory Challenges

The perception that minorities are removed during the voir dire process on the basis of race has
surfaced in severa other state research findings (New Y ork State Judicial Commission on Minorities 1992;
Ohio Commission on Racia Fairness 1999; Oregon Supreme Court Task Force on Racia/Ethnic |ssues
1994). These findings are disturbing in light of the U.S. Supreme Court’s 1986 decision in Batson v.
Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L.Ed.2d 69 (1986). In an opinion authored by Justice Lewis
Powell, the Supreme Court held 7-2 that racial discrimination in the selection of jurors not only deprives the
accused of important rights during atria, but also is devastating to the community at large because it
"undermines public confidence in the fairness of our system of justice." Because the prosecutor did not
identify a "neutral" reason why the four blacks in the venire were excluded from the impaneled jury, the
prosecutor’s actions violated the defendant’ sright to jury of his peers, the Supreme Court determined.

The Bar survey inquired about lawyers perceptions of whether race or ethnicity was considered
when using peremptory challenges in the state of Nebraska. The results indicate that 76.9% of Bar
members agreed with the statement: “Lawyers consider race and ethnicity when exercising peremptory
challenges.” While amajority of both white and minority Bar members agreed with this statement, again
minority Bar members differ from their white colleagues, agreeing with the statement at a substantialy
higher percentage (92.5%) than white Bar members (75.8%).

Table1-30: Lawyers Consider Race in Peremptory Challenges

Number Strongly Agree Agree Disagree  Strongly Disagree
White 583 13.2% 62.6% 19.6% 4.6%
Minority 40 27.5% 65.0% 2.5% 5.0%
Total 623 14.1% 62.8% 18.5% 4.7%

Further analysis of the Bar survey results suggests that race is considered when exercising
peremptory chalenges, and that is particularly true when one examines the data from diverse and populous
counties. Lawyers from Douglas County are substantially more likely to fedl that lawyers consider race and
ethnicity when exercising peremptory challenges than lawyers from the rest of the state.

The use of peremptory challenges to eliminate diversity from Nebraska s juries is difficult to track.
In afocus group discussion with minority lawyers from around the state, one participant argued that the
race of the lawyer may have an effect on whether peremptory challenges are used to eliminate black jurors.

There have been a couple times where | thought that some of the black jurorson a
jury pool that | had may have been stricken because of who | was when it's not a
race case.... And | have had a couple of situations where it might have been my
perception that the other lawyer struck the black jurors from the pool when it had
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nothing to do with their responses to the question or where they may have been
thinking, well, | don't want him to identify with them and make a decision based
on that. It hasn't happened often. | have kind of been on the fence whether did
that really happen or were they stricken for that reason or something like that.

The Task Force is concerned with the makeup and selection process for juriesin the state. While
Nebraska has one of the best juror compensation packages in the country, it is not clear that jury pools are
reflective of the state’ sracia and ethnic makeup. The U.S. Supreme Court will review the use of
peremptory challengesthis year in Miller-El v. Cockrell, 261 F.3d 445 (5th Cir. 2001), cert. granted,
US _ ,122S Ct. 1202, 152 L.Ed.2d 141 (2002).

Jurors’ Experiences and Attitudes

Nebraska juries are selected using a three-step process. First, the names of those Nebraskans either
registered to vote or licensed by the state to operate a motor vehicle serve as the “ population” of qualified
jurorsin that jurisdiction. From thislist, a group of potentialy eligible personsis randomly selected and
caled for jury service. These people comprise the jury pool. On the date of jury selection, members of the
pool are randomly selected to be potential jurors. This group is known as the venire. The lawyers and
judge question the potential jurors who make up the venire. Based on their responses and other criteria
included in the juror questionnaire, venire participants may be excused “for cause’ or by the lawvyers
exercise of “peremptory challenges.” After the selection process, a set number of jurors, usualy 12 at the
district court level and six at the county court level, are impaneled to hear the case.

As previously noted, there are concerns that the eligibility criteria, voter registration and driver’s
license lists, may not accurately reflect the diversity of the community. The Task Force attempted to
measure the degree to which these criteria exclude members of specific groups from jury service. The data
necessary to undertake that research is not available, however, since voter registration forms do not account
for the race or ethnicity of the registrant.

Since there exist no objective data to measure potential jury pool underrepresentation, the Task
Forceinquired as to Nebraskans' experiences as jurors in an attempt to assessthe likelihood of being
selected. Of the 1,473 Nebraskans surveyed by the Task Force in the NASIS survey, 820, or 55.7%,
responded that they had been in a Nebraska court of law at some point in their adult life. Of these 820,
39.6% were caled for jury duty. Ten were removed from Table 1-32 because they did not identify their
race or ethnicity. Of the remaining 315 called for jury duty, 268 were white, 25 were black, 16 were
Hispanic, and six were Native American. Table 1-31 shows the percentage of these people who actualy
served on ajury.

Table 1-31: Surveyed Nebraskans Called for Jury Service

Number Impaneled Not Impaneled
White 268 44.4% 55.6%
Black 25 32.0% 68.0%
Hispanic 16 25.0% 75.0%
Native American 6 33.3% 66.7%
Asian 0 0.0% 0.0%
Total 315 42.2% 57.8%
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Jury Selection Process

White respondents who reported having been called for jury duty were substantially more likely to
be impaneled than minority respondents. From the data collected by the Task Force, it isimpossibleto
know, with any degree of certainty, if this underrepresentation is a function of bias in the selection process,
arandom occurrence based on the small sample size, or facially neutra criteria (like education) used by
lawyers in the selection process which unintentionally but disproportionately affect racial and ethnic
minorities.

These findings led the Task Force to investigate the specific jury selection processes in select
counties (Douglas, Lancaster, and Hall). These were selected because they are three of the four most
populous Nebraska counties, with the most criminal and civil cases. They are aso three of the most diverse
Nebraska counties and thus most likely to call minorities for jury service. According to the 2000 U.S.
Census, Douglas County is 21.8% diverse, Hall County is 16.3% diverse, and Lancaster County is 11.3%
diverse.

The most extensive examination occurred in Lancaster County, where researchers selected a
number of crimina and civil cases to watch over the summer of 2002. Voir dire was observed for 15 civil
(13 indistrict court, 2 in county court) and eight criminal cases (all in district court) between April and
August of 2002. During this sample period there were a total of 25 civil jury tridsin district court, three
avil jury triadsin county court, and 17 crimina jury trials in district court. Therefore, the Task Force
witnessed the jury selection process for over haf of the civil jury trids (52.0%) and nearly half of the
criminal district court jury trials (47.1%) that took place in Lancaster County over that time period.

Again, due to insufficient data, the racial composition of those digible for jury duty is not known.
The Task Force collected data for those selected for the venire and the impaneled jury. Results from both
civil and criminal cases are presented below in Tables 1-32 and 1-33. Cases that had more than 12 jurors
include aternates. The findings from the civil trials suggest that minorities comprise 3.5% of venire and
3.3% of impaneled juries. Inthisreatively smal sample, it would appear that minorities (60.0%) and
whites (64.3%) have asimilar likelihood of being impaneled.

Table 1-32: Composition of Juriesin Civil Casesin Lancaster County

Venire Impaneled Jury**
Case* White Minority White Minority
Civil Case #1 15 3 10 2
Civil Case #1 18 0 12 0
Civil Case #2 2 0 12 0
Civil Case #3 18 0 12 0
Civil Case #4 17 1 1 1
Civil Case #5 2 2 1 1
Civil Case #6 (County Court) 12 0 6 0
Civil Case #7 NA NA 13 1
Civil Case #8 19 0 12 0
Civil Case #9 18 2 12 0
Civil Case #10 18 1 1 1
Civil Case #11 (County Court) 13 0 6 0
Civil Case #12 20 1 12 0
Civil Case #13 21 0 12 0
Civil Case #14 21 0 13 0
Civil Case #15 21 0 12 0
Total 275 10 177 6

*All civil cases were held in district court except where identified.
** Cases that have more than 12 jurors include aternates.
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While the percentages of minorities and whites impaneled are very similar, the overall number of
minorities selected in a venire is substantially lower than the predicted percentage. Theracia and ethnic
composition of Lancaster County is 88.7% white and 11.3% minority, yet 3.5% of those in the venire were
racial or ethnic minorities. There are several possible explanations for the low percentage of minoritiesin
the venire. Firgt, it could be arandom occurrence in which the venire for the selected cases just happened
not to be representative of the racia and ethnic makeup of the community. Second, minorities invited to
serve may have been more likely to self-select out of jury duty prior to the venire process. Thisis often
done in instances where individuals are providing child or elder care. Finally, Lancaster County may select
itsjuriesin away that does not give every adult citizen (registered to vote or licensed to operate a motor
vehicle) an equal opportunity to be selected. Regardiess of the reason, Lancaster County minorities were
substantially underrepresented in the jury selection process for civil trial cases from April to August of
2002.

Table 1-33 illustrates the data collected for eight Lancaster County crimina cases over that same
period. The data suggest that minorities once again comprised approximately 3.0% of those invited for jury
sarvice. Inthe case of crimina trials, however, only two minorities were impaneled. In this sample, 44.7%
of potentia jurors were white, and 28.6% of potential minority jurors were impaneled to serve on a
Lancaster County criminal trial over the summer of 2002. While a Nebraska minority is nearly six times
more likely to be a crimina defendant than a white Nebraskan, these data suggest that minorities are
substantially underrepresented, given the county’sracia and ethnic diversity, when it comes to venire and
impaneled juries.

Table1-33: Composition of Juriesin Criminal Casesin Lancaster County

Venire Impaneled Jury*
Case White  Minority  White Minority
Criminal Case #1 26 2 13 0
Criminal Case #2 39 0 12 0
Criminal Case #3 27 0 13 0
Criminal Case #4 20 3 12 2
Criminal Case #5 33 1 13 0
Criminal Case #6 25 1 13 0
Criminal Case #7 25 0 12 0
Criminal Case #38 3 0 13 0
Total 228 7 101 2

*Cases that have more than 12 jurors include aternates.

Juror Perceptions

Jurors who participated in the aforementioned trials were invited to take a survey that inquired
about their service. One question of particular interest to the Task Force was whether these jurors felt race
or ethnicity was afactor in the elimination of minorities during the venire process. Many jurors (37.6%)
responded that race was not a factor in the elimination of minority jurors. The maority of jurors (61.7%),
however, reported that there were no minorities eliminated from the jury. Thisis not surprising given that
in more than haf of the trids there were no minorities in the jury pand to eliminate, and in at least two of
thetrids, all of the minoritiesin the jury panel were chosen for the fina jury.
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Table 1-34: Race Was a Factor in the Elimination of L ancaster
Minority Jurors

No Minorities

Number Yes No Were Eliminated
White 143 0.0% 37.8% 62.2%
Minority 6 16.7% 33.3% 50.0%
Total 149 0.7% 37.6% 61.7%

In addition to Lancaster County, the same survey was administered to jurors and those called for
jury service in Hall and Douglas Counties during the same period. The pool of respondentsin Douglas and
Hall Counties included only those who actually served on ajury. Thejuror list provided by Douglas
County included all persons called for jury service and not just those who actually served. Thus, the
Douglas County response pool fluctuates based on whether the question refers to the specific tria for which

the juror served.
The jurors were asked both experiential questions, those related specifically to their experiences as

ajuror, and their perceptions of the court system. For instance, the Task Force inquired as to the extent
jurors believed that the jury on which they served reflected the racial and ethnic composition of the
community. Aswitnessed in Table 1-36, respondents from Lancaster County were substantially more
likely to either strongly disagree or disagree (64.1%) with the statement that their juries reflected the racia
and ethnic composition of the community than were jurors from Hall (37.2%) or Douglas (37.8%) Counties.
While the Task Force does not know the racia composition of the Hall and Douglas County juries on which
these respondents served, the diversity of Lancaster juriesis shown Tables 1-32 and 1-33.

Table 1-35: Your Jury Reflected the Racial and Ethnic Composition
of the Community

L ancaster County Number  Strongly Adgree Agree Disagree Strongly Disagree

White 146 6.2% 30.8% 51.4% 11.6%

Minority 7 0.0% 14.3% 71.4% 14.3%

Totd 153 5.9% 30.1% 52.3% 11.8%
Hall County

White 91 11.0% 49.5% 34.1% 5.5%

Minority 6 33.3% 66.7% 0.0% 0.0%

Total 97 12.4% 50.5% 32.0% 5.2%
Douglas County

White 30 10.0% 53.3% 30.0% 6.7%

Minority 7 0.0% 57.1% 28.6% 14.3%

Totd 37 8.1% 54.1% 29.7% 8.1%

Table 1-36 illustrates the attitudes of jurors from these three counties when provided with this
statement: “It isimportant that juries reflect the racial and ethnic makeup of the community.” Among
respondents from each pool, a substantial majority indicated that they agree or strongly agree. Douglas
County, the most racialy and ethnically diverse of the three reported the highest percentage of agreement
(90.6%). Over three-quarters of jurors responding to the survey in Lancaster (82.6%) and Hall (78.0%) aso
agreed that juries should reflect the diversity of the community.
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Table 1-36: It isImportant that JuriesReflect the Racial and Ethnic
Diversity of the Community

L ancaster County Number Strongly Agree Agree Disagree Strongly Disagree
White 149 14.8% 67.8% 13.4% 4.0%
Minority 6 50.0% 50.0% 0.0% 0.0%
Total 155 16.1% 67.1% 12.9% 3.9%
Hall County

White 113 12.4% 64.6% 18.6% 4.4%
Minority 5 40.0% 60.0% 0.0% 0.0%
Total 116 13.6% 64.4% 17.8% 4.2%
Douglas County

White 87 13.8% 75.9% 3.4% 6.9%
Minority 9 22.2% 77.8% 0.0% 0.0%
Total 96 14.6% 76.0% 3.1% 6.3%

Severa jurors commented about the lack of diversity in the venire and among impaneled jurors.
Specificaly, one Douglas County juror submitted written comments with her survey suggesting her
discomfort with the fact that a black defendant for her trial did not receive ajury reflective of the racia
composition of Douglas County.

| was under consideration for amurder trial of a black mae defendant. Of the
some 100 people (prospective jurors) there were only two black jurors. 1 did not
think this representation for the defendant would be perceived as fair, nor did his
family that sat behind me (judging by their comments).
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Findings

Public Perception

1

Minority group members tend to believe relatively uniformly that members of other minority

groups receive unfair treatment. Thisis especially the case among black respondents, who are more
negative about court fairness toward any minority group. Generally speaking, Native American and
Hispanic perceptions closely parallel one another, with Hispanic respondents being somewhat more
positive.

Nebraska respondents tend to have different views than the national sample. Specifically, white
respondents in the Nebraska sample are less likely to beieve that minorities receive unfair
treatment than are whites in the nationa pool. Conversely, a substantialy higher percentage of
blacks in the Nebraska pool believe they and members of other racia and ethnic groups are treated
unfairly.

Interpreter Services

1

Data indicate that Nebraska s demographics are quickly changing, causing an increase in the
demand for interpreter services in the courts.

There is a shortage of qudified interpretersin the state. Since Nebraska joined the Consortium for
State Court Interpreter Certification in 1999, six individuals have passed the certification test.
There is also a need to increase and improve interpreter training courses in preparation for the
certification tests.

Nebraska courts do not always make an attempt to first appoint a court-certified interpreter asis
required by rule of the Nebraska Supreme Court.

Some confusion exists as to when interpreter services should be paid for by the state or county.

Nebraska does not pay for interpreter services for diversion. Some individuals may not have the
means to pay for such services.

Trandation of documents are not consistent across the state.

Nebraska Juries

1

The mgjority of Nebraskans believe that it isimportant that juries reflect the racial and ethnic
makeup of the community. However, many respondents, especialy minority respondents, believe
that juries in general are not representative of their communities.

The majority of Nebraska court personnel believe that jury pools represent the community at large.
Minority court personnel were less likely to agree that jury pools represent the community at large
and much lesslikely to believe that racia and ethnic minorities are adequately represented on jury

panels.
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Minority lawyers and lawyers from diverse counties (Lancaster County, Douglas County, Sarpy
County, etc.) of the state are substantially more likely to believe Nebraska's jury pools
underrepresent racial and ethnic minorities.

Although minorities in Nebraska are dightly more likely than whites to have been in a Nebraska
court of law as a defendant or witness, whites are substantially more likely to have been called for
and served on Nebraska juries.

Nebraska' s current method for compiling jury lists may have an adverse effect on minority
participation.

Nebraska state statutes do not require periodic refreshing of jury lists.

Although Nebraska state statutes ensure that employees wages are protected, there are currently no
efforts to reimburse low-income jurors for child care or elderly care expenses incurred because of
jury service.

Minoritiesin Lancaster County were underrepresented in the venires and on impaneled juries for
both civil and crimina trials in the summer of 2002.

A magjority of jurors from Douglas, Lancaster, and Hall Counties fedl that juries should be reflective
of the community.
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Recommendations

Public Perception

1

Court employees, including administrators, judges, lawyers, and court personnel, should be made
aware of the perceptions outlined in this study and the effects these perceptions have on the courts.

Significant efforts should be taken by the Nebraska State Bar Association, Nebraska Supreme
Court, and Nebraska policymakers to promote legal services for Nebraska sindigent. Specificaly,
the Nebraska State Bar Association should continue to actively encourage private lawyers to
provide pro bono or reduced-fee services to those in need.

Sources should be found to fund a public service announcement (PSA) campaign designed at
increasing awareness of and confidence in the courts, especially among minority groups.

Interpreter Services

1

The Nebraska Administrative Office of the Courts should collaborate with schools of higher
education to design a curriculum appropriate for pre- and post-certification education for
interpreters.

The Adminigtrative Office of the Courts should create a“ screening phase’ for certification
applicants, so as to increase the likelihood of passage before extensive funds are spent on testing.

The Administrative Office of the Courts should seek additional funds for training through federal
and nonprofit granting institutions.

The Administrative Office of the Courts should actively encourage those desiring to take
certification tests in languages not currently offered in Nebraska to take those tests in other National
Consortium for Racial and Ethnic Fairness in the Courts states that offer those particular tests so as
to reduce costs in Nebraska.

The Administrative Office of the Courts should require records to be kept and summarized as to the
number of requests made for interpreter services in each Nebraska county along with a breakdown
of the number of times each language is requested.

Judges should be required to ask noncertified interpretersif they have read and agree to adhere to
the Code of Professional Responsibility for Interpreters.

A policy should be adopted requiring that all judicial forms, documents, and videos used in court
proceedings be drafted in English and trandated into such additional languages as the
Administrative Office of the Courts approves. All such trand ations should be made by qualified
trandators and approved by the Administrative Office of the Courts.

Interpreters should be encouraged to acquire an understanding of cultura variations that accompany
language differences, so as to better assist non-English-speaking clients.
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The Nebraska Supreme Court and Administrative Office of the Courts should consider hiring
interpreters on afull time basis, where appropriate, in order to attract more and better interpreters.

The Administrative Office of the Courts should actively seek to partner with other governmentall
agenciesto hire full time or to "share" language interpreters, where a need justifies such a
partnership.

The Administrative Office of the Courts should continue to actively recruit bilingual staff and
compensate them accordingly.

. The Nebraska Supreme Court should require that county and district courts provide court-paid

interpreter services to indigents outside of court in order to communicate with their court-appointed
lawyers.

The Administrative Office of the Courts should create areview system to rate frequently used
uncertified interpreters and periodically make unannounced reviews of uncertified interpretersin
the courtroom setting.

The Administrative Office of the Courts should provide diversity and cultura training for al judges
and court employees, both at the time of their hiring and at interval periods.

A simple explanation of both civil and criminal court processes should be prepared in Spanish and
other appropriate languages. This could be in written or video form.

Loca Bar associations and courts should engage in outreach programs with leaders of local
immigrant and culturally diverse communities to help educate their members asto the role and
processes of the Nebraska court system.

The Administrative Office of the Courts should develop a Nebraska court-approved voir dire, such
as the one developed by the NCSC, for use by judges to determine the qualifications of an
uncertified interpreter.

Nebraska Juries

1

Juries should be more reflective of the diversity of the community, and source lists for juries should
be expanded to ensure such diversity.

Reimbursements should be made to low-income jurors for child care or elder care expenses
incurred because of jury service.

The Nebraska Secretary of State should require that al persons registering to vote identify their
race and ethnicity so that proper records can be kept of jury pool composition.

Jury commissioners should be required to collect and preserve racia and ethnic information on all
persons selected for jury duty. This data should be reported yearly to the Administrative Office of
the Courts.

Jury commissioners should be required to collect and preserve racia and ethnic information on all
persons granted excuses and deferrals, reporting for jury duty, selected for voir dire panels, and
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seated on juries at both the county and district level. This data should be reported yearly to the
Administrative Office of the Courts.

6. County and district court clerks should be required to collect and preserve racia and ethnic
information on all impaneled jurors. This data should be reported yearly to the Administrative
Office of the Courts.

7. Nebraska statute should require that jury pool lists be refreshed annually on a set date determined
by the Administrative Office of the Courts.



Criminal and Juvenile Justice

Chapter 2: Criminal and Juvenile Justice

Racial and ethnic minorities are overrepresented as defendants and among those incarcerated
throughout the United States justice systems. However, this overrepresentation varies across states and
affects members of different minority groups in markedly dissmilar ways (Bureau of Justice Statistics
Arrest Report 2001). The Minority and Justice Task Force sought to assess the degree to which racial and
ethnic minorities are overrepresented in Nebraska s justice system and to measure the effect any
overrepresentation has on members of each of Nebraska' s largest minority groups.

Research M ethods

The Task Force obtained both objective and perception data to assess potential biasin the criminal
justice system. These data were collected from an assortment of federal, state, and local agencies, county
and district courts, aswell asindividual lawyers, court employees, and concerned citizens. The statistical,
or objective, data cited in the first parts of this section largely come from the United States Department of
Justice Bureau of Justice Statistics, enabling the Task Force to compare national and regional figures.

Focus groups and public testimony provided the bulk of the “experientid” data, much of which is
discussed later in this section. Surveys of Bar members and court personnel serve as the basis for the
“perception” data, which speak to the attitudes of respondents. Finaly, the Administrative Office of the
Courts and clerks of court provided arrest, bond, and sentencing statistics for Douglas, Lancaster, and Sarpy
Counties. The Task Force also examined patterns in juvenile prosecution, using data provided by the
Administrative Office of the Courts and the Nebraska Commission on Law Enforcement and Crimind
Justice (Nebraska Crime Commission).

A more complete discussion of the research methodology is found in Chapter 5, page 139.

Data Limitations

Racia and ethnic biasis difficult to research using multiple data sources. Some agencies collect
race and ethnicity data separately, others collect only race data, and still others collect a combination.
Federal and state agencies have been reluctant to combine “race” and “ethnicity” into one category of self-
identification because many people categorize themselves as both a member of arace and a person with a
distinct ethnic heritage. Another difficulty isthat there are no established procedure for identifying the race
of each police “contact.” Law enforcement officers are provided with the definitions of each race, but it is
unknown whether they collect the information from the person’s identification, inquire, or guess.

More than 5% (5.5%) of Nebraska s population identifies itself as Hispanic. Thus, they are
classified as both arace (white, black, Native American, or Asian) and ethnicity (Hispanic). Since the data
provided by the Bureau of Justice Statistics and the data collected by the Nebraska Administrative Office of
the Courts and the Douglas County District Court do not include reliable ethnicity measures, but these
collected from the Nebraska Department of Correctional Services do include reliable ethnicity data, it is
difficult to use the two datasets in tandem to illustrate the likelihood that an arrest will end in incarceration
asa function of race and ethnicity. An examination of both datasets, however, provides the most illustrative
overview of the effect of race and ethnicity on the administration of justice in Nebraska' s justice system.

Aswill be discussed in detail below, the Task Force was limited in itsinquiry by lack of accessto
presentence reports. These reports contain relevant background information relied upon on by judges,
prosecutors, and defense counsel at sentencing, such as prior crimina background. Additionally, the Task
Force discovered that information, such as a defendant’ s race and ethnicity, was not consistently
documented throughout the system.
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Arrestsand Incarceration

The Task Force began the analysis of the Nebraska courts by examining the “input” into the
criminal justice system (arrests) and the “output” of the criminal justice system (incarceration). Inthe
section that follows, the Task Force examines arrest data derived from the Department of Justice Bureau of
Justice Statistics and incarceration data obtained from the Nebraska Department of Correctiona Services
and comparable departments in states throughout the region.

Arrests

In 2000, there were 95,353 total arrestsin Nebraska. Table 2-1 shows that whites comprised 78.1%
of the arrestsin 2000, whereas blacks constituted 19.0%, Native Americans 2.6% and Asian or Pecific
Idanders less than one-half of a percentage point. Table 2-1 does not include a separate category for
Hispanics because the Bureau of Justice Statistics does not maintain ethnicity statistics, nor do Nebraska's
primary law enforcement agencies. So, while Hispanics are included among those arrested, they are
identified by their race (white, black, Native American, or Asian), instead of by a separate ethnicity
category.

Table2-1: Nebraska Arrests by Race for the Year 2000*

Percentage of Those

Nebraska Number Percentageof  Arrested in Relationship to
Population Arrested ThoseArrested the General Population**
White 1,533,261 76,845 78.1% 5.0%
Black 68,541 18,706 19.0% 27.3%
Native American 14,896 2,533 2.6% 17.0%
Asian or Pacific Islander 22,767 353 0.4% 1.6%

Source: Bureau of Justice Statistics, Arrest Report 2000.

Note: The data source utilized a strict definition for “race” that did not include Hispanic or Latino asa
separate category.

*These data may include juveniles.

**This does not mean that 27.3% of blacks were arrested in 1999. Thisfigure only showsthe
relationship between the number arrested and number in the population. The arrest number likely
includes persons who were arrested more than oncein acalendar year.

In addition, Table 2-1 compares the number of those arrested with their percentage in the general
population. These findings suggest that whereas nearly 80% of those arrested are white (78.1%), thisis
only representative of 5.0% of the white population. Conversely, blacks account for 19.0% of the arrested
population, but this is representative of 27.3% of the state’s black population. Similarly, Native Americans
constitute 2.6% of Nebraskans arrested in the year 2000, but that figure is representative of 17.0% of the
Native Americans living in the state. Only Asian or Peacific Idanders, 0.4% of those arrested in Nebraskain
the year 2000, were arrested at a percentage lower than whites (1.6%).

Another way to consider the relationship between race and arrestsis to compare the arrested
population to the actua population. According to the 2000 U.S. Census, whites make up 89.6% of
Nebraska s population but only 78.1% of the arrested population. Conversaly, blacks are 4.0% of the
state’ s population but 19.0% of the arrested population. Native Americans, with 0.9% of the state’s
population, are also disproportionately arrested compared to their percentage in the population at 2.6%.
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Asdan or Pacific Idanders, like whites, are underrepresented in terms of arrests at 0.4%, when they make up
1.3% of the Nebraska population.

By comparing the arrest likelihood numbers across races, it becomes apparent that blacks and
Native Americans are much more likely to be arrested than are whites. Specifically, Nebraska s blacks are
5.5 times more likely to be arrested than are white Nebraskans. Native Americans living in the state are 3.4
times more likely to be arrested than are white Nebraskans. Persons of Asian descent are one-third aslikely
to be arrested as are whites living in the state. With the exception of Asian or Pacific Idanders, these rates
are substantially higher than comparable national rates (see Table 2-2).

The Bureau of Justice Statistics, an office of the United States Department of Justice charged with
keeping criminal justice statistics for al state and federal law enforcement agencies, finds that 67.0% of
people arrested nationally in 2000 were white, 30.8% were black, 1.1% were Native American, and 1.0%
were Asian or Pacific ISlander. However, the United States as awhole is more racialy diverse than the
state of Nebraska. Table 2-2 lists the raw number of arrests and the population figures for the United
States.

Table2-2: National Arrestsby Racefor the Year 2000*

Percentage of those

National Number Percentage of Arrested in Relation to the
Popul ation* * Arrested Those Arrested General Population***
White 206,730,143 7,722,704 67.0% 3.7%
Black 34,395,540 3,555,495 30.8% 10.3%
Native American 2,409,606 131,865 1.1% 5.5%
Asian or Pacific |slander 10,152,772 119,883 1.0% 1.2%

Sour ce: Bureau of Justice Statistics, Arrest Report 2000.

Note: The data source utilized a strict definition for “race” that did not include Hispanic or Latino asa
Separate category.

*These data may include juveniles.

**Wisconsin did not provide arrest data for the year 2000. Therefore, the race-specific populations of
Wisconsin were removed from the national population to provide an accurate comparison.

***This does not mean that 10.3% of blacks were arrested in 2000. Thisfigure only shows the relationship
between the number arrested and number in the population. The arrest number likely includes persons who
were arrested more than once in a calendar year.

Just over 67% of those arrested are white, but given that 75.1% of the United States population is
white, the percentage of whites arrested in relation to the genera population is 3.7%. Conversely, whereas
blacks comprise 30.8% of the arrested population, the percentage of blacks arrested in relation to the
genera population is 10.3%. Native Americans constitute 1.0% of those arrested in 2000, but the
percentage of those arrested in relation to the genera population is 5.5%. Asian or Pacific Idanders, like
whites, were dightly underrepresented among arrests nationally. Asian or Pacific Ianders congtitute 1.0%
of the nation’s arrested population, and the percentage of Asian or Pacific Idanders arrested in relation to
the general population is 1.2%. This means that nationally, blacks are 2.7 times more likely to be arrested
than whites, Native Americans are aimost 1.5 times more likely to be arrested than whites, and Asian or
Pecific ISlanders are athird as likely to be arrested as whites.

As with previous discussion of the figures listed on Table 2-1, another way to consider the
disparities illustrated on Table 2-2 is to compare the percentage of arrested populations to their percentage
in the general population. If racial minorities are no more likely to be arrested than whites, then the
percentage arrested should closely match the percentage in the overal population. That is not the case.
According to the 2000 U.S. Census, whites make up 75.1% of the United States population, but 67.0% of
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the arrested population. Conversely, blacks are 12.3% of the United States population, but 30.8% of the
arrested population. Native Americans are 0.9% of the United States population, but are arrested at the rate
of 1.1%. Asian or Pacific Ilanders, like whites, are underrepresented in arrests at 1.0%, when they make
up 3.6% of the United States population.

These data suggest that racial minorities in Nebraska are arrested at a substantially higher rate than
racial minorities nationally. In fact, Nebraska s blacks are 2.7 times more likely to be arrested than blacks
nationally and Native Americans are more than three times more likely to be arrested than Native
Americans nationally. Aswith blacks and Native Americans, Nebraska s Asian or Pacific ISlanders are
more likely to be arrested than they are nationally. The Bureau of Justice Statistics, which differentiates
between race and ethnicity data, does not maintain arrest records for ethnicity; thus no figures are available
for those of Hispanic descent. Figure 2-1 is a graphic illustration of the differences between Nebraska
arrests and national percentages.

Figure2-1: Percentage of Those Arrested in Relation
to National Arrest Number s*

30 273
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Sources: Bureau of Justice Statistics, Arrests Report 2000 and the 2000 U.S. Census.

*This does not mean that 10.3% of all blacksin the United States were arrested in 2000. Thisfigure
only shows the relationship between the number arrested and number in the population. The arrest
number likely includes persons who were arrested more than once in a calendar year.

Ddlineation by specific charges further illustrates the substantial difference between the likelihood
of awhite Nebraskan being arrested and a minority Nebraskan being arrested. Tables 2-3 through 2-8 show
these arrests by specific charges across several states in Nebraska' s region. These numbers illustrate the
disparity in arrests for specific charges per 10,000 citizens in Nebraska and regionally. For instance, as
illustrated in Table 2-3, Nebraska s blacks are substantially more likely to be arrested across the spectrum
of crimes. Blacks are 11 times more likely to be arrested for murder or mandaughter, 8 times more likely
to be arrested for motor vehicle theft, and 11 times more likely to be arrested for drug abuse violations than
arewhites. Like blacks, Native Americans are also disproportionately more likely to be arrested for
virtualy every crime listed than their white counterparts. For example, Nebraska' s Native Americans are
8.5 times more likely to be arrested for murder or mandaughter, 13 times more likely to be arrested for
motor vehicle theft, and twice as likely as whites to be arrested for drug abuse violations.
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Tables 2-4 through 2-8 break down arrest ratios by race across states, in order to put Nebraska's
arrest total in context by comparing it to those of other states in Nebraska s region. Nebraska sregion is
defined as all those states that have a common border with Nebraska: Colorado, |owa, Kansas, Missouri,
South Dakota, and Wyoming. Overall, Nebraska has the second highest arrest percentages in the region.
Nebraska also ranks among the highest arrest totals for al but one of the racia groups examined. For
instance, Nebraska has the third highest arrest numbers for whites, the highest numbers for blacks, and the
second highest for Native Americans. Among Asian or Peacific Ilander arrests, Nebraska ranks behind four
states in the region.

Table2-3: Arrestsin Nebraska per 10,000 Citizensfor the Year 2000
— All Adults Separated by Race—

Number Native
Offense Classification Arrested White Black American Asian
Murder and Manslaughter 45 0.26 293 222 0.00
Forcible Rape 130 0.76 9.23 222 0.00
Robbery 230 0.90 26.35 10.00 0.00
Aggravated Assault 819 4.70 49.77 56.67 4.19
Burglary- Breaking or Entering 715 5.03 24.55 27.78 120
Larceny 5,636 35.69  294.59 214.44  18.56
Motor Vehicle Theft 251 158 11.26 21.11 0.00
Other Assaults 7,980 51.45  388.06 33444  23.35
Arson 26 0.18 113 0.00 0.00
Forgery and Counterfeiting 780 5.09 41.89 6.67 1.80
Fraud 1,913 14.31 50.68 34.44 6.59
Embezzlement 138 0.84 8.78 111 0.60
Buying, Receiving, Possessing Stolen Property 841 528 49.10 14.44 1.80
Vandalism 1,847 11.98 90.77 65.56 4.19
Weapons: Carrying, Possessing, etc. 853 523 54.28 1111 0.00
Prostitution and Commercialized Vice 460 243 38.51 7.78 1.80
Other Sex Offenses 544 412 13.06 7.78 2.99
Drug Abuse Violations 8,625 52.09  566.22 114.44  10.78
Gambling 48 0.27 383 0.00 0.00
Offenses Against Family and Children 1,439 10.07 50.23 56.67 4.19
Driving Under the Influence 11,147 87.58  178.83 277.78  18.56
Liquor Laws 8,728 65.42 21757 242.22 1257
Drunkenness 0 0.00 0.00 0.00 0.00
Disorderly Conduct 3,565 23.77  147.97 191.11 1.20
Vagrancy 3 0.03 0.00 0.00 0.00
All Other Offenses (Except Traffic) 20,411 12512 121847 607.78  38.92
Suspicion 1 0.01 0.00 0.00 0.00
Curfew and Loitering Law Violations 0 0.00 0.00 0.00 0.00
Total 77,175 51420 3538.06 2307.78 153.29

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.

Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, does not
keep ethnicity data. Hence no data are available for “Hispanics.”

Calculations: The ratios shown in the columns of this table were calculated by taking the raw number of arrests
in each category and dividing them by .00001 of the population for each race. For example, there were

1,149,984 white adultsin Nebraska. That number was divided by 10,000, which roughly equals 115.00. Inthe
year 2000, there were 30 white adults arrested for murder. The number 30 was then divided by 115.00, leaving
0.26. This means that for the year 2000, there were 0.26 murder arrests per 10,000 white Nebraskans.
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Table2-4: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— All Adults Without Regard to Race —

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons: Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Total

South
Nebraska Colorado lowa Kansas Missouri Dakota  Wyoming
0.36 0.34 0.18 0.08 0.48 0.16 0.30
1.03 114 0.41 0.41 0.77 0.98 1.10
1.82 151 1.08 0.44 3.36 0.51 0.79
6.49 20.60 14.22 5.31 11.18 6.88 12.66
5.67 491 5.82 2.34 6.38 5.22 6.44
44.69 44.61 28.64 14.76 37.91 28.50 36.86
1.99 3.89 1.65 117 5.86 1.68 2.08
63.28 55.35 35.21 35.51 54.62 41.04 321
0.21 0.36 0.21 0.19 0.47 0.07 0.27
6.19 3.85 412 171 345 2.10 3.18
15.17 6.03 753 11.46 5.35 14.25 5.76
1.09 0.28 0.70 0.30 0.09 0.45 0.05
6.67 141 0.53 144 243 1.50 181
14.65 14.16 6.38 5.19 12.18 6.45 8.88
6.76 5.87 2.02 1.36 6.32 0.98 247
3.65 3.87 1.19 0.10 410 0.24 0.11
431 3.25 0.93 0.76 3.94 342 3.40
68.40 42.16 37.00 26.45 47.12 38.43 49.99
0.38 0.03 0.14 0.00 0.35 0.02 0.03
11.41 8.01 2.55 142 5.74 444 5.29
88.40 75.59 56.51 59.37 39.59 77.35 120.58
69.21 46.55 35.76 19.80 10.40 152.25 107.59
0.00 1.29 4391 1.58 419 8.49 37.98
28.27 39.25 19.39 9.40 19.76 26.40 28.58
0.02 214 0.25 0.00 1.65 1.18 0.16
161.86 204.65 77.89 71.53 179.49 84.43 229.71
0.01 0.00 0.00 0.00 244 0.02 0.19
0.00 0.00 0.00 0.00 0.00 0.00 0.00
612.01 581.72 384.21 272.08 469.62 507.42 724.28

Sources: Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, doesnot keep
ethnicity data. Hence no dataare available for “Hispanics.”

Calculations; See Table 2-3 for calculation method.
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Table2-5: Arrests Among Regional States per 10,000 Citizensfor the Year 2000

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons:. Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Total

— White Adults—

South
Nebraska Colorado lowa Kansas Missouri Dakota Wyoming
0.26 0.27 0.12 0.07 0.10 0.10 0.26
0.76 1.07 0.34 0.39 0.36 0.71 1.09
0.90 1.05 0.56 0.25 1.04 0.34 0.76
4,70 10.64 11.66 5.12 4.95 4.26 12.50
5.03 497 5.18 2.37 3.95 3.87 6.56
35.69 43.48 23.99 14.08 21.86 20.71 35.86
1.58 3.35 1.34 0.99 231 1.05 215
51.45 52.20 29.84 35.51 34.53 31.40 57.08
0.18 0.40 0.20 0.21 0.30 0.06 0.29
5.09 4.00 354 1.48 211 1.86 3.18
14.31 6.15 7.48 11.94 461 13.98 5.80
0.84 0.31 0.64 0.29 0.05 0.48 0.06
5.28 134 0.47 121 122 0.97 1.88
11.98 14.04 5.82 5.67 541 5.51 8.53
5.23 5.22 1.70 121 311 0.93 241
243 3.54 0.95 0.12 2.28 0.22 0.12
412 3.35 0.90 0.82 2.29 3.01 3.47
52.09 38.83 32.58 25.89 25.34 35.66 50.81
0.27 0.01 0.13 0.00 0.09 0.00 0.03
10.07 8.23 2.24 1.44 450 3.49 5.35
87.58 83.74 55.82 63.26 39.23 71.66 121.04
65.42 46.59 35.94 21.18 9.69 124.28 108.65
0.00 147 390.82 1.64 2.56 1.67 30.45
23.77 38.25 16.73 9.48 11.56 17.77 28.57
0.03 1.49 0.24 0.00 0.84 0.18 0.15
125.12 197.91 67.66 65.04 116.24 61.88 226.86
0.01 0.00 0.00 0.00 247 0.02 0.21
0.00 0.00 0.00 0.00 0.00 0.00 0.00
514.20 571.91 34590 269.19 303.01 406.07 714.12

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, does not

keep ethnicity data. Hence no data are available for “Hispanics.”

Calculations; See Table 2-3 for calculation method.
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Table2-6: Arrests Among Regional States per 10,000 Citizensfor the Year 2000

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons: Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Total

— Black Adults—

South
Nebraska Colorado lowa Kansas Missouri Dakota Wyoming
2.93 2.62 3.27 0.19 3.82 3.23 0.00
9.23 5.84 3.52 1.06 441 12.90 7.69
26.35 16.74 29.15 3.85 23.97 12.90 11.54
49.77 52.57 152.76 13.10 67.36 96.77 73.08
24.55 16.91 42.71 443 28.64 41.94 19.23
294.59 187.62 271.86 41.71 185.06 238.71 188.46
11.26 27.46 19.10 443 37.59 12.90 0.00
388.06 272.19 334.17 74.66 240.61 461.29 319.23
113 0.61 1.01 0.10 2.07 3.23 0.00
41.89 11.77 39.45 751 15.84 9.68 23.08
50.68 19.44 19.60 16.18 13.39 45.16 23.08
8.78 0.44 477 0.77 0.38 0.00 0.00
49.10 6.54 427 7.03 13.41 16.13 3.85
90.77 55.01 40.20 10.79 73.32 32.26 65.38
54.28 37.93 20.10 5.30 35.35 3.23 15.38
38.51 21.36 15.33 0.00 20.13 0.00 0.00
13.06 9.07 4.02 0.77 19.04 38.71 19.23
566.22 243.94 305.28 65.41 246.76 261.29 192.31
3.83 0.35 0.50 0.00 2.62 0.00 0.00
50.23 24.24 21.86 2.50 18.03 51.61 26.92
178.83 88.67 141.96 59.34 54.04 358.06 188.46
217.57 131.82 66.83 18.59 19.51 464.52 157.69
0.00 1.05 165.33 1.73 19.42 9.68 80.77
147.97 166.52 167.34 18.59 95.40 232.26 161.54
0.00 18.92 1.01 0.00 9.00 12.90 385
1218.47 882.48 684.17 258.86 770.07 464.52 1073.08
0.00 0.00 0.00 0.00 3.02 0.00 0.00
0.00 0.00 0.00 0.00 0.00 0.00 0.00
3538.06 2302.09 255955 616.96 2022.25 2883.87 2653.85

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, does not

keep ethnicity data. Hence no data are available for “Hispanics.”

Calculations: See Table 2-3 for calculation method.
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Table2-7: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— Native American Adults—

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons: Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Total

South
Nebraska Colorado lowma Kansas Missouri Dakota Wyoming
2.22 0.96 0.00 0.00 0.00 0.87 2.82
2.22 1.29 6.90 0.58 1.09 4.06 141
10.00 1.29 345 0.58 0.00 2.03 0.00
56.67 15.76 84.48 5.85 2.19 38.84 25.35
27.78 482 29.31 0.58 437 22.90 8.45
214.44 41.80 217.24 175 8.20 130.43 104.23
21.11 3.86 3.45 2.34 3.83 10.43 4.23
334.44 79.10 193.10 25.15 30.05 152.17 128.17
0.00 0.00 0.00 0.00 0.00 0.00 0.00
6.67 1.29 6.90 117 0.55 5.22 2.82
34.44 450 15.52 9.36 0.55 19.71 9.86
111 0.00 0.00 0.00 0.00 0.29 0.00
14.44 0.00 0.00 175 1.09 8.41 141
65.56 15.43 27.59 6.43 2.19 19.71 21.13
11.11 418 8.62 0.58 1.09 1.74 5.63
7.78 418 0.00 0.00 2.19 0.58 0.00
7.78 418 0.00 0.00 1.09 7.25 141
114.44 27.65 118.97 14.62 437 68.12 46.48
0.00 0.00 1.72 0.00 0.00 0.29 0.00
56.67 5.47 5.17 117 1.09 15.07 5.63
277.78 83.60 203.45 51.46 10.93 154.20 311.27
242.22 201.93 77.59 12.87 2.19 573.91 252.11
0.00 0.32 1096.55 5.85 0.00 110.72 463.38
191.11 50.48 105.17 7.02 437 141.16 39.44
0.00 19.61 1.72 0.00 1.09 15.07 0.00
607.78 370.42 275.86 48.54 40.98 400.00 522.54
0.00 0.00 0.00 0.00 0.00 0.00 0.00
0.00 0.00 0.00 0.00 0.00 0.00 0.00
2307.78 942.12 2482.76 197.66 123.50 1903.19 1857.75

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, does not keep
ethnicity data. Hence no data are available for “Hispanics.”

Calculations: See Table 2-3 for calculation method.
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Table2-8: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— Asian or Pacific Islander Adults—

South
Offense Classification Nebraska  Colorado lowa Kansas  Missouri Dakota  Wyoming
Murder and Manslaughter 0.00 0.13 0.37 0.00 0.20 0.00 0.00
Forcible Rape 0.00 0.53 0.37 0.56 0.00 0.00 0.00
Robbery 0.00 0.27 0.37 0.28 122 0.00 0.00
Aggravated Assault 4.19 7.61 11.81 4.23 304 3.03 0.00
Burglary- Breaking or Entering 120 187 4,06 141 2.64 3.03 455
Larceny 18.56 26.44 28.41 10.42 12.98 18.18 13.64
Motor Vehicle Theft 0.00 1.07 185 0.28 122 0.00 0.00
Other Assaults 23.35 25.23 23.62 10.70 13.18 45.45 13.64
Arson 0.00 0.00 0.00 0.28 0.00 0.00 0.00
Forgery and Counterfeiting 1.80 0.93 1.85 0.56 142 3.03 0.00
Fraud 6.59 3.07 258 254 0.81 0.00 0.00
Embezzlement 0.60 0.13 0.00 0.00 0.61 0.00 0.00
Stolen Property Offenses 1.80 147 111 0.00 0.41 0.00 0.00
Vandalism 4.19 6.01 4.43 254 3.04 0.00 9.09
Weapons: Carrying, Possessing, etc. 0.00 2.00 148 0.85 1.83 0.00 0.00
Prostitution/Commercialized Vice 1.80 294 111 0.00 6.09 0.00 0.00
Other Sex Offenses 2.99 2.00 0.00 0.28 2.03 0.00 0.00
Drug Abuse Violations 10.78 10.15 16.61 8.73 7.30 24.24 63.64
Gambling 0.00 0.27 0.00 0.00 041 0.00 0.00
Offenses Against Family/Children 419 481 1.48 0.56 0.81 3.03 0.00
Driving Under the Influence 18.56 26.57 31.73 14.65 12.98 45.45 72.73
Liquor Laws 12.57 15.75 17.34 6.48 304 51.52 59.09
Drunkenness 0.00 0.00 16.61 0.00 0.00 0.00 455
Disorderly Conduct 1.20 16.02 14.02 197 3.65 9.09 9.09
Vagrancy 0.00 0.53 0.00 0.00 0.20 0.00 0.00
All Other Offenses (Except Traffic) 38.92 71.43 39.85 22.82 42.39 54.55 95.45
Suspicion 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Curfew/Loitering Law Violations 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Tota 153.29 227.24  221.03 90.14 121.50 260.61 345.45

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.

Note: The United States Department of Justice, which keeps statistics for the Bureau of Justice Statistics, does not keep
ethnicity data. Hence no dataare available for “Hispanics.”
Calculations: See Table 2-3 for cal culation method.

Table 2-6 shows that Nebraska' s black arrest percentages are substantially higher than those
recorded by Colorado, lowa, Kansas, Missouri, South Dakota, and Wyoming. Nebraska's blacks are 1.20
times more likely to be arrested than are blacks in South Dakota, 1.23 times more likely than blacks in
Wyoming, 1.28 times more likely than are blacks in lowa, 1.35 times more likely than are blacksin
Colorado, 1.43 times more likely than are blacks in Missouri, and 1.83 times more likely to be arrested than
are blacksin Kansas® A similar trend isillustrated in Table 2-7, where Nebraska's arrest ratio for Native
Americansis higher than rates for most of the states in the region. Only lowa arrests a higher percentage of
Native Americans than does Nebraska.

Nebraska s law enforcement agencies arrest a substantialy higher percentage of blacks than do
agencies in other statesin the region. Only South Dakotais close to Nebraska' s rate of arrests of black

! Kansas arrests for adults and juveniles are significantly lower than every regional state across every category, which
may suggest that the numbers Kansas provided to the Bureau of Justice Statistics may be reported in a different way.
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citizens. However, South Dakota still trails Nebraska by over 500 arrests per 10,000 black citizens for the
year 2000. A high percentage of Native Americans was arrested in the region as well, most notably in
lowa, Nebraska, and South Dakota, where Native Americans are almost as likely to be arrested as blacks.
Figure 2-2 shows Nebraska in relation to the regional average for each arrest group.

Figure2-2: Nebraska Arrests Compared to the Regional Averagein 2000
per 10,000 Citizens
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Sources: Bureau of Justice Statistics; 2000 U.S. Census.

Although critical evaluation of the role of law enforcement is beyond the scope of this Task Force,
it isimportant to note that police officers play more than a temporal role in the crimina process. Theracid
and ethnic composition of those prosecuted and those persons incarcerated is at least partialy, if not largely,
afunction of those arrested. The information found on Tables 2-3 through 2-8 serves as a starting point for
further examination of the role of courts and correctional facilitiesin creating or perpetuating the arrest
disparity through to incarceration.

Incarceration

The racia composition of persons incarcerated in facilities administered by the Nebraska
Department of Correctional Services during 2002 is shown by Table 2-9. Approximately 60% of the state’s
inmates are white, 24.2% are black, 10.9% are Hispanic, 4.5% are Native American and less than 1% are
Asian or other. The inclusion of the ethnicity variable “Hispanic’ makes the earlier tables and those on
incarceration difficult to compare. The problem isthat a person of Hispanic ethnicity could be any race —
white, black, Native American, or Asian or Pacific Iander. The Nebraska Department of Correctiona
Servicesrecords “Hispanic” asif it were aracial code, unlike Nebraska s law enforcement agencies, which
lack an established policy on maintaining ethnic data. This means the Department of Correctional Services
identifies inmates as either white or Hispanic but not both. Conversely, law enforcement agenciesin
Nebraska and elsewhere tend not to keep any ethnicity data.
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Table2-9: Inmate Population by Race in Nebraska and Nationally

Nebraska 2002 National 2001
Raw Percent of Raw Percent of
Number Inmate Population Number Inmate Population
White 2,375 59.5% 530,892 38.2%
Black 966 24.2% 636,729 46.7%
Hispanic 436 10.9% 176,349 12.6%
Native American 182 4.6% 17,227 1.2%
Asian or Pacific |slander 30 0.8% 8,723 0.6%
Other 1 0.1% 8,285 0.7%
Total 3,990 100% 1,378,205 100%

Sources. Nebraska Department of Correctional Services and 2001 Corrections Yearbook .

One way to consider the number of Nebraskans incarcerated is to calculate the percentage of the
state’ s population currently incarcerated in state facilities. With few exceptions, the facilities administered
by the state Department of Correctiona Services consist of only inmates resulting from in-state prosecution
and conviction. That is not the case among states in Nebraska's region. Kansas, Colorado, and South
Dakota have federa prisons. For comparison purposes, however, federa prisoners have not been included
in Table 211 or Figure 2-3. Thisway, the demographics of Nebraska s correctiona system can be directly
compared to the other statesin the region.

Table 2-10 lists the raw number of persons incarcerated in Nebraska by race and compares those
numbers with the raw number of adult citizens of each race in the 2000 U.S. Census. Persons 16 years and
older are included in the “adult” population column because, with few exceptions, persons below the age of
16 are not incarcerated in an adult facility. The datainclude individuals held in facilities administered by
the Nebraska Department of Correctiona Services as of October 2002. The percentage of white
Nebraskans incarcerated is one-tenth that of black Nebraskans, one-ninth that of Native Americansliving in
Nebraska, and one-third that of Hispanic Nebraskans. Again, Asian or Pacific ISlander is the only group
that compares closely to the white population.

Table2-10: Race of Nebraskans Incar cerated Divided by the Number
in the Adult Population as of October 2002

Percentage of

Adult Number Nebraskans

Population* Incarcerated Incarcerated
White 1,195,169 2,375 0.20%
Black 48,266 966 2.00%
Hispanic 62,200 436 0.70%
Native American 9,953 182 1.83%
Asian or Pacific Islander 17,757 30 0.17%
Total 1,341,836** 3992 0.30%

Sources: Nebraska Department of Correctional Services and the 2000 U.S. Census.
*Nebraska population includes only persons 16 years of age and older as reported by
the 2000 U.S. Census.

**By including the “Hispanic” ethnicity with race, the 2000 U.S. Census

numbers double-count a small percentage who identify themselves as being

“white” or “black” and also “Hispanic.”
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Figure 2-3 compares 2001 Nebraska incarceration statistics, with the average incarceration numbers
of surrounding states Colorado, lowa, Kansas, Missouri, South Dakota, and Wyoming. Nebraska's
incarceration rates for blacks and Asians are below the regional and national averages, while the state's
Hispanic incarceration rate is dightly higher than the regiona and national averages.

Figure2-3: Nebraska’'s Rate of Incarceration Compared to the Regional Average for 2001
per 10,000 Citizens
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Sources. Bureau of Justice Statistics, Prison and Jail Inmates at Midyear 2001; 2000 U.S. Census.

A Perspective on Arrest and Incar ceration Data

The numbers for Figure 2-3 are delineated in Table 2-11. Specifically, 22.9 white Nebraskans per
10,000 were confined in a Nebraska correctiona facility in 2001. Among states in Nebraska s region,
Nebraska had substantially fewer black inmates per 10,000 in 2001. Nebraska incarcerated 197.3 blacks
per 10,000 black citizens in the population, whereas lowa incarcerated 330 per 10,000 and Kansas,
Colorado, Missouri, South Dakota, and Wyoming incarcerated between 202 and 275 per 10,000 in 2001.
Among Hispanics, Nebraska' s incarceration numbers compare closely to the region’s incarceration rates.

Minorities in Nebraska, as a group, are 5.8 times more likely to be incarcerated than their white
counterparts. Whereas approximately 23 white Nebraskans per 10,000 were incarcerated in 2000,
minorities were incarcerated at arate of amost 135 per 10,000. Other data provided by the Nebraska
Department of Correctional Services and correctional facilities administered by localities puts this number
even higher. Nebraska s minority incarceration rates are close to the national average, but they are
comparatively low when placed in context with other states in the region.

The Bureau of Justice Statistics reports that “if recent incarceration rates remain unchanged, an
estimated 1 out of every 20 persons (5.1%) will serve timein a prison during their lifetime” (1997, 10).
The likelihood differs across races and ethnicities. For example the Bureau of Justice Statistics reports that
among men, blacks (28.5%) are about twice as likely as Hispanics (16.0%) and six times more likely than
whites (4.4%) to be sent to prison during their lifetimes. The Bureau of Justice Statistics also found that
men (9.0%) have amuch greater likelihood of incarceration than do women (1.1%). The Bureau of Justice
Statistics does not compute estimates for specific states.
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Table 2-11: 2001 Regional I ncarceration by Race and Ethnicity

Incarceration Rate

Nebraska State Population (per 10,000 citizens)
White 87.3% 22.9
Black 4.0% 197.3
Hispanic 5.5% 80.3
Native American 0.9% NA
Asian or Pacific Islander 1.3% NA

Colorado
White 74.5% 39.4
Black 3.8% 275.1
Hispanic 17.1% 106.9
Native American 1.0% NA
Asian or Pacific Islander 2.2% NA

lowa
White 92.6% 28.4
Black 2.1% 330.2
Hispanic 2.8% 81.6
Native American 0.3% NA
Asian or Pacific Islander 1.3% NA

Kansas
White 83.1% 34.5
Black 5.7% 246.9
Hispanic 7.0% 51.5
Native American 0.9% NA
Asian or Pacific Islander 1.7% NA

Missouri
White 83.8% 43.0
Black 11.2% 216.0
Hispanic 2.1% 481
Native American 0.4% NA
Asian or Pacific Islander 1.1% NA

South Dakota
White 88.0% 38.5
Black 0.6% 202.2
Hispanic 1.4% 70.0
Native American 8.3% NA
Asian or Pacific Islander 0.6% NA

Wyoming
White 88.9% 444
Black 0.8% 247.7
Hispanic 6.4% 104.9
Native American 2.3% NA
Asian or Pacific Islander 0.6% NA

United States
White 69.1% 36.6
Black 12.3% 220.9
Hispanic 12.5% 75.9
Native American 0.1% NA
Asian or Pacific Idander 3.6% NA

Sources: Bureau of Justice Statistics, Prison and Jail Inmates at Midyear
2001; 2000 U.S. Census

Note: Incarceration rate includes number of inmates held in state prisons and
local jails as of June 30, 2001. It does not include federal prisoners. The
table does not include the “other” race category.
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Regardless of the degree to which, if any, the state’s criminal courts are responsible for the
overrepresentation of minorities as defendants, the overrepresentation in arrest and incarceration is an
indisputable fact. The wide variety of national and state reports concerning this subject illustrates the
complex relationship among race, ethnicity, arrests, and incarceration. Nebraska and the other statesin the
region appear to illustrate the point. Racial and ethnic minorities are overrepresented as defendants in the
crimind justice system, in comparison both to whites and to their percentage in the population.

Black, Hispanic, and Native American Nebraskans are more likely to be arrested and incarcerated
than are white Nebraskans. This finding extends across data collected by national entities, like the Bureau
of Justice Statistics, as well as by state and local agencies in this and regiona states. However, disparity, in
and of itself, does not demonstrate the existence of bias or discrimination. Given the data available at the
time of the study, it cannot be determined if these differences result from the fair application of neutral
policies or the uneven or prejudicia application of the law. Nevertheless, what is known is that disparities
exist.

Adult Criminal Justice

In addition to examining the state and national dataillustrating racial and ethnic disparitiesin arrest
and incarceration, the Task Force collected data specific to the district and county courts in the state to
undertake a more detailed investigation of the role that specific criminal justice system participants play in
perpetuating this overrepresentation. Examined below are data provided by the state’ s three most populous
counties.

Methodology and Data Limitations

The objective data that follow include prosecutorial information and defendant biographical data
for each felony charge in Douglas, Lancaster, and Sarpy Counties from 1999 to 2001 (except where
indicated). Two different data sources were tapped to create the database used by the Task Force. Thefirst,
caled JUSTICE, is a computer information system that maintains records for the clerks of courts. This
system is utilized by each of the 93 Nebraska county courts and al but one of the state' s district courts. The
one district court that does not take part in the JUSTICE computer system is Douglas County, which
includes Omaha, the most diverse and populous city in the state. Douglas County employs another
computer data system, which maintains very similar data variables to those kept on JUSTICE. The
differences between the databases make combining them into the same dataset difficult; however, where
possible, information from both systems is discussed together.

The datasets created by tabulating the information from JUSTICE and Douglas County are not
without problems. The Douglas County data are complete for a three-year period beginning in 1999. They
include every felony case filed in the Douglas County District Court over that time period; however, the
level of detail in the data does not match that found in the JUSTICE database. For instance, among other
factors, the Douglas County District Court does not keep computer records of bond types, date posted, and
amount.

The JUSTICE computer system has adata“field” for virtualy every facet of acriminal case. In
this sense, JUSTICE has the potentia to be areliable database to study court activity. However, dueto
incompatible computer systems and alack of shared information, many important data fields remain empty.
For instance, there were 15,132 felony cases filed in the 93 county courts and each of the district courts
other than Douglas County from 2000 to 2001, but the data field for race of the defendant was not entered
in 7,354, or 48.6%, of those cases. This means that the race and ethnicity are not known in virtualy half of
the crimina cases from 2000 and 2001. In these same 15,132 cases, the judgment code, or disposition of
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the case, was not entered in 6,437, or 42.5%, of the cases. Similar missing data exists across every data
fied.

The county and district courts that keep the most complete computerized records are Douglas,
Lancaster, and Sarpy Counties, likely due to the sharing of information among local law enforcement
agencies and the courts. The Task Force collected the most complete data available for these three counties
to provide a context for the analysis of the role of prosecutors, the indigent defense system, pretrial release,
and sentencing. The other 90 Nebraska counties are not included in the analysis that follows because the

data were incomplete.

Table2-12: 2000-2001 Felony Charges by Race for Nebraska’s Three
Most Active District Courts

Native
County Number White Black Hispanic American Asian Other
Douglas 5,126 56.2% 40.2% 2.5%* 0.9% 0.0%** 0.2%
Lancaster 2,240 65.3% 22.3% 7.4% 2.8% 1.4% 0.8%
Sarpy 1,357 79.3% 14.3% 4.6% 0.6% 1.1% 0.1%

Sources: Nebraska Administrative Office of the Courts and Office of the Douglas County District Clerk.
*Douglas County uses the term “Mexican” instead of Hispanic. Since Mexico isacountry of origin and
not an ethnicity, Douglas County effectively has no records for Hispanics.

**Douglas County categorizes Asians as “ Japanese/Chinese” instead of Asian. Again, Japan and Chinaare
countries of origin and not arace. This suggests Douglas County’s Asian percentages are not an accurate
representation of the Asian population arrested in Douglas County.

Prosecutors

When examining the overrepresentation of racial and ethnic minorities as defendants in the criminal
justice system, research focuses primarily on arrests, sentencing and incarceration. In examining the
criminal justice system it is also important to recognize the role played by prosecutors. Prosecutors are
traditionally endowed with considerable discretion in deciding who to charge, what to charge, where to
charge, and when to enter into a plea agreement or to offer diversion. Since plea agreements, agreed to by
the defendant, the lawyers for both the state and the defense, and the judge, end over 90% of Nebraska
criminal cases, prosecutors have a significant role to play in the disposition of the vast majority of crimina
convictions. The Task Force recognizes that vaid reasons exist for this broad discretion granted to
prosecutors and that the facts and circumstances of each case can limit the real discretion a prosecutor may
exercise.

Prosecutoria discretion may be used, or be perceived to be used, in a manner that contributes to the
overrepresentation of racia and ethnic minorities as defendants in the crimina justice system. The Task
Force was unable to access data to support or refute the perceptual data (discussed below) concerning
prosecutors. Barriers to studying the role of prosecutors include alack of access to presentence reports and
incompl ete data from the courts and prosecutors’ offices regarding race and ethnicity.

Prosecutoria discretion can mean that two people who commit similar offenses are charged with
different crimes. For instance, prosecutors can charge a person with mandaughter instead of murder, joy
riding instead of felony motor vehicle theft, possession of a controlled substance instead of intent to
distribute a controlled substance, etc. A prosecutor has the authority to decide whether to charge someone
with violating the “habitual offender” statute, which can lead to much longer prison sentences upon
conviction. Many subsequent decisions regarding a defendant hinge on the initial charge.
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Finally, state prosecutors can offer nontrial remedies for those persons accused of relatively minor
offenses, including vehicular citations, drug- and a cohol-related crimes, and minor assaults. Prosecutorsin
anumber of counties offer opportunities for adults to participate in diversion programs to either avoid the
criminal justice system or to eliminate the effects of a conviction. Nebraska has not enacted any laws to
establish guidelines to ensure that nondiscriminatory criteria are used by prosecutors when offering
diversion.

Many diversion programs do not keep data concerning who has been offered or has completed
diversion. One reason for the lack of recordkeeping may center on confidentiality concerns. Individuals
often enter diversion to keep criminal matters from appearing on their record. Under current law, data
concerning participation in a diversion program could be treated as a public record thereby negating the
benefit of diversion to participants. Given the lack of easily obtainable data on prosecutions, plea
agreements, diversion offers, and other discretionary options exercised by prosecutors, the Task Force was
unable to systematically analyze prosecutorial discretion.

Indigent Defense System

Public defenders and assigned counsel hold a unique position in the stat€’ s crimina justice system.
They serve as lawyers for defendants unable to afford a private lawyer. Because a higher percentage of
minorities than whites are poor and thus unable to afford a private attorney, minorities are more likely than
whites to need the services of a public defender or assigned counsel. The quality of the legal services
provided by public defenders or assigned counsel will affect how minorities are treated in the criminal
justice system.

In a 1993 study of Nebraska s indigent defense system (commonly referred to as the Spangenberg
Study) there were three mgjor findings regarding the quality of indigent defense legal services in the state of
Nebraska. Firgt, the study found alack of uniformity and consistency in the delivery of indigent defense
services. Second, funding, primarily at the county level, was inadequate to meet indigent defense needs.
Finally, there was alack of written standards and guidelines for the operation of indigent defense programs.
Since 1993, there have been no further inquiries to determine whether the Spangenberg findings remain
true.

Asillustrated in Table 2-13, as of June 2001, 24 counties had elected public defenders and another
16 counties had contracted a person or law office to serve as public defender when needed. Hence the
remaining 53 Nebraska counties did not have an established public defender. Thislist includes Dodge
County, the seventh most populous Nebraska county. Other than Dodge, most Nebraska counties with
larger populations have a dedicated public defender. In counties without established public defenders, or
when a public defender has a conflict, the judge appoints a private lawvyer who is paid an hourly rate to
serve as public defender for aparticular case. Asaresult of the Spangenberg Study, the state of Nebraska
created and funded the Nebraska Commission on Public Advocacy. This represented the first state money
designated for indigent defense services. In alimited number of cases, the Commission on Public
Advocacy provides defense counsel for first degree murder cases and, using federal grant funds, provides
services in some drug and violent crime cases.

The American Bar Association has enumerated 10 principles for a public defense system. In short,
the ABA finds that public defenders should be well-educated, be independent, have access to adequate
resources, have reasonable caseloads, and have the time to effectively defend those without means to fund
their own defense. In 2001, the Nebraska legidature created a mechanism and provided funding for the
development and implementation of standards for county indigent defense systems. The standards were
developed for felony cases, but no other standards were agreed to before the Nebraska L egidature defunded
the project in 2002.
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Douglas
Lancaster
Sarpy

Hall
Buffalo
Scotts Bluff
Dodge
Madison
Lincoln
Platte
Adams
Dawson
Cass
Gage
Dakota
Saunders
Washington
Seward
Otoe
York
Sdine
Box Butte
Custer
Holt

Red Willow
Colfax
Cuming
Wayne
Cheyenne
Phelps
Cedar
Richardson
Hamilton
Knox
Dawes
Keith
Butler
Jefferson
Merrick
Pierce
Burt
Nemaha
Antelope
Thurston
Clay
Kearney

Sources: Commission on Public Advocacy; 2000 U.S. Census

Most Populated to

Public Defender Least Populated
Elected Contracted Overal Minority
X 1 1
X 2 2
X 3 3
X 4 4
X 5 10
X 6 5

7 15

X 8 8
X 9 12
X 10 13
X 11 14
X 12 6
X 13 20
X 14 23

X 15 7
16 32

17 30

X 18 33
X 19 26
X 20 27
X 21 17

X 22 16
X 23 42

X 24 51
X 25 31
X 26 11

27 22

28 36

29 25

X 30 37
31 59

X 32 29
33 50

34 18

X 35 21
X 36 28

X 37 47

X 38 48

39 43

X 40 53
41 41

42 46

X 43 61

44 9

X 45 39

46 44

Fillmore
Howard
Stanton
Dixon
Boone
Sheridan
Cherry
Thayer
Polk
Morrill
Furnas
Nuckolls
Valey
Johnson
Kimball
Chase
Webster
Nance
Harlan
Franklin
Brown
Sherman
Perkins
Hitchcock
Frontier
Pawnee
Greeley
Boyd
Dundy
Garden
Gosper
Deuel
Garfield
Rock
Sioux
Hayes
KeyaPaha
Wheseler
Banner
Hooker
Logan
Grant
Thomas
Loup
Blaine
McPherson
Arthur
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Table 2-13: Nebraska Countieswith Public Defenders

Most Populated to

Public Defender Least Populated
Elected Contracted Overal Minority

X 47 49
48 54

49 40

50 34

X 51 67
X 52 19
53 35

X 54 58
55 62

56 24

57 55

58 68

59 57

60 38

61 45

X 62 52
63 63

64 65

65 74

66 77

67 69

68 70

69 60

X 70 66
71 71

72 78

73 73

74 83

X 75 56
76 72

77 79

78 64

79 82

80 84

81 75

82 81

83 80

84 92

85 76

86 87

87 86

88 20

89 91

90 88

X 91 93
92 89

93 85
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Pretrial Release

Nebraska district and county courts use a bond system to regulate pretrial confinement and to
assure court appearance by defendants. Unless released on their own recognizance, defendants
“guarantee” their appearance by posting a monetary sum set by the court, and a percentage of that sum is
kept by the state. The Nebraska federal court and all other federal courts use a different pretrial services
program. A pretria services staff recommends to the judge whether a defendant should be held for tria
or released under provisions established by the court. To do so, the pretrial staff evaluates the flight risk
and likelihood that the defendant poses a danger to the community. Those defendants rel eased may be
restricted to their residence, electronically monitored, placed in custodial arrangements, or tested for
drugs to continuously evaluate their likelihood of flight or level of danger to the community.

In the Nebraska federa court, 57% of all defendants are held in a secure facility prior to trial.
The other 43% undergo various forms of supervision, but many continue to work and travel fregly in the
weeks and months awaiting trial. The national detention rate is dightly lower than 53%. The difference
islikely a consequence of the high number of defendants charged with and tried for drug-related offenses
in the Nebraska federal court, some of which originate as state cases. Defendants accused of violating
federa drug laws are more likely to be detained for trial due to the increased risk of flight or danger to the
community.

From January 2001 to December 2002, 721 federal defendants were confined prior to trial. Each
defendant cost the federal government $65 per day to incarcerate. Since the average costs for a person
rel eased-on-recognizance is $800, a detained defendant begins costing the government more money than
aROR defendant after 12 days. The Nebraska federal court has 13 full time employeesto evaluate
defendants and oversee the program.

Hundreds of cities and localities around the country use pretrial procedures employing some or al
aspects of the federal program. In the past decade, the states of Kentucky, Rhode I1dand, Connecticut, and
Dedaware have implemented statewide pretrial confinement services that do not employ a bond
mechanism or the bond infrastructure. In each case, the states report budget savings from money that
would have been spent confining defendants or paying for the infrastructure necessary to confine alarge
percentage of defendants. This money is reinvested into the crimina justice system.

The bond system currently used by the state of Nebraska depends on the ability to pay. In the
state of Nebraska, one out of every 19 whites earns below the poverty rate. By contrast, one in five
blacks, one in five Native Americans, and one in 10 Asians earn below the poverty rate. Hence, in
genera, racia and ethnic minorities are less likely to have the resources to pay a bond amount or post the
bond set by the court.

There are various concerns related to the effect of minority status on the bond amount set by the
state' s district and county courts or the defendant’ s ability to pay. Determining bond amount is a
complicated process. A judge can take into account a number of criteria, such as the defendant’s
likelihood of flight, the likelihood of filing additional charges, and the likelihood that the defendant might
be a danger to the public. The judge evaluates the nature and circumstances of the charge(s), the weight
of the evidence against the defendant, the injury to the victim, the defendant’ s record of appearance, and
his or her criminal history. Finaly, the judge takes into account the defendant’ s personal status, including
family ties, employment, financia resources, and mental condition, to determine an appropriate bond
amount.

The JUSTICE data from Lancaster and Sarpy County District Courts includes bond information,
but not in aformat that allows the Task Force to examine the direct effects race and ethnicity have on
setting bond amounts. Instead, the data kept on JUSTICE tend to track only bonds that have been posted,
instead of the bond amount set by the court. From these data, it appears that white defendants are more
likely to post bond than minority defendants. Of those defendants who post bonds, the data indicate that
minority defendants tend to pay somewhat higher bonds than white defendants.

For instance, in Table 2-14, where defendants have been accused of violating Neb. Rev. Stat. §
28-416(3) (Cum. Supp. 2002), smple possession of a controlled substance, whites are more likely to
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receive signature bonds and tend to post a lower bond amount than minority defendants. Thistable only
includes those charged in Lancaster and Sarpy Counties because the Douglas County District Court does
not include specific bond amounts in its database.

Table 2-14: Posted Bond Amountsfor Persons Charged with
§ 28-416(3) Possession of a Controlled Substance

Bond Amount Number White Black
$0 119 26.3% 24.3%
$1-50 100 44.5% 38.7%
$51-250 59 20.9% 24.3%
$251-750 51 5.7% 14.0%
$751+ 12 2.6% 2.7%
Total 351 100% 100%

Sources: Nebraska Administrative Office of the Courts.

Note: Thisincludes only defendants charged with feloniesin
Lancaster and Sarpy Counties. Bond amounts are not kept on an
individual basisin the Douglas County computer system.

The pretrial procedures utilized by Kentucky, Rhode Island, Connecticut, and Delaware appear to
have severa direct and indirect benefits that the Nebraska bond system does not have. For instance, this
type of pretrial arrangement mitigates concerns over the fairness of a system that allows persons of equa
risk unequal access to pretria release due to financia considerations. Other important benefits include
reducing the need for holding facilities, and providing increased oversight of defendant behavior. The
indirect benefits of pretrial release are that defendants can maintain employment and contribute to the
state’ s tax base.

Sentencing

Various scholars have analyzed the effects of race and ethnicity on criminal dispositions. This
research suggests that the evidence demonstrating disparate treatment based on race or ethnicity is mixed.
In reports similar to this one, several states have found concerns related to criminal dispositions and
sentencing; however, these concerns have arisen from aggregated data, which can only speak to an
“overrepresentation” of one group over another and not the specific cause(s) of overrepresentation.

The factors affecting court outcomes are diverse and ambiguous enough to make statistical
analysis difficult. That does not mean, however, that relationships are impossible to find. For instance,
data from the state’ s most populous county indicate that whites and blacks convicted of possession of a
controlled substance are sufficiently dissimilar as to warrant further scrutiny (Neb. Rev. Stat. § 28-416(3)
(Cum. Supp. 2002)).

Table 2-15 illustrates that black defendants in Douglas County from 1999 through 2001 were
more likely than white defendants to receive jail or prison time for a smple possession conviction. The
Task Force chose to examine simple possession because it is a frequently charged felony for which a
variety of sentences are imposed. Table 2-15 takes al single-count cases of § 28-416(3) in Douglas
County for the years 1999-2001 and illustrates the likelihood that a white or black defendant will be
incarcerated. Six cases, five involving white defendants and one involving a black defendant, were
removed because simple possession was not the only charge in the indictment. Due to the small number
of simple possession cases involving Native Americans and Asians in Douglas County, only whites and
blacks were included in the analysis.
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Table 2-15: Sentencesfor Whites and Blacks Convicted in Douglas County District Court in 1999-2001
§ 28-416(3), Possession of a Controlled Substance

White Black
Raw Number Percentage = Raw Number Percentage
Incarceration 206 60.9% 206 75.5%
Probation 110 32.5% 61 22.3%
Fine 22 6.5% 6 2.2%
Total 338 100% 273 100%

Source: Office of the Douglas County District Court Clerk.

Note: Those sentenced to incarceration and probation were coded as incarceration.
Those sentenced to incarceration and fine were coded as incarceration. Those
sentenced to probation and fine were coded as probation.

Table 2-15 illustrates that blacks in Douglas County are sentenced for smple possession of a
controlled substance at a greater than expected rate, given the percentage of blacks in the county’s
population. While 11.5% of Douglas County’s population is black, over 44% of those convicted of
simple felony possession of a controlled substance are black. In addition, of al whites and blacks
incarcerated for simple felony possession of a controlled substance, 50% are black.

Without the presentence report for each of these cases, it is hot possible to analyze to what extent
factors such as criminal history, substance abuse history, and employment history influenced sentencing.
Nevertheless, the findings illustrated in Table 2-15 are cause for further study.

Juvenile Justice

There have been and are currently several research endeavors in the state of Nebraska aimed at
assessing and alleviating potentia bias in the juvenile justice system. The Nebraska Crime Commission
primarily directs these through assorted programs funded by federal legidation designed to eliminate
disproportionate minority juvenile confinement.

Disproportionate Minority Juvenile Arrest

As with the adult criminal justice system, minorities are disproportionately represented compared
to whites among those arrested and those incarcerated in Nebraska s corrections system. Nationaly, this
disproportionate representation is most striking among blacks. A recent report from the United States
Department of Justice Bureau of Justice Statistics found that black youth ages 10 to 17 make up 15% of
the United States adolescent population and 26% of juvenile arrests. When these cases move through the
juvenile court system, black youth represent 32% of delinquency referrals, 41% of detained juveniles, and
52% of juveniles transferred to adult courts (United States Department of Justice Bureau of Justice
Statistics Report on Juveniles Prosecuted in Sate Criminal Courts 1997).

In Nebraska, minority youth, including black, Hispanic, Native American, and Asian, represent
14% of the population, 19% of dl juvenile arrests, 40% of commitments, and 44% of those in secure
detention. This means minority juveniles, while more likely to be arrested than white juveniles, are
substantially more likely to remain detained than white juveniles.
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Tables 2-16 through 2-21 delineate juvenile arrest ratios by state and race in order to compare
across the region. Overall, Nebraska has the fourth highest number of juvenile arrests for the region,
closely following South Dakota and Colorado. The arrest rates in Colorado and South Dakota are only
incrementally greater than the rates witnessed in Nebraska. Conversely, the state’s juvenile arrest rates are
substantially greater than the rates in Kansas and Missouri in every category.

Table2-16: Arrestsin Nebraska per 10,000 Citizensfor the Year 2000
— All Juveniles Separated by Race —

Number Native
Offense Classification Arrested White Black American Asian
Murder and M anslaughter 3 0.05 041 0.00 0.00
Forcible Rape 22 0.29 413 0.00 1.67
Robbery 81 115 14.46 3.39 0.00
Aggravated Assault 118 219 11.57 10.17 0.00
Burglary- Breaking or Entering 419 8.95 23.14 30.51 333
Larceny 3,976 72.55 428.10 203.39 65.00
Motor Vehicle Theft 208 4.33 14.46 8.47 333
Other Assaults 1,798 36.60 136.36 86.44 23.33
Arson 119 271 331 11.86 0.00
Forgery and Counterfeiting 71 164 248 3.39 0.00
Fraud 108 2.16 9.50 1.69 167
Embezzlement 16 0.34 124 0.00 0.00
Buying, Receiving, Possessing Stolen Property 257 454 31.40 11.86 0.00
Vandalism 1,358 29.27 83.88 52.54 333
Weapons: Carrying, Possessing, etc. 202 4,02 18.18 5.08 1.67
Prostitution and Commercialized Vice 9 0.21 041 0.00 0.00
Other Sex Offenses 141 3.03 9.50 3.39 0.00
Drug Abuse Violations 1,368 28.96 99.59 25.42 333
Gambling 2 0.00 0.83 0.00 0.00
Offenses Against Family and Children 30 0.57 2.89 1.69 0.00
Driving Under the Influence 398 9.99 2.89 8.47 5.00
Liquor Laws 2,509 62.30 29.34 72.88 11.67
Drunkenness 0 0.00 0.00 0.00 0.00
Disorderly Conduct 811 17.09 57.85 20.34 6.67
Vagrancy 1 0.03 0.00 0.00 0.00
All Other Offenses (Except Traffic) 3,089 66.21 204.55 83.05 11.67
Suspicion 0 0.00 0.00 0.00 0.00
Curfew and Loitering Law Violations 688 16.44 7.85 55.93 10.00
Runaways 376 9.08 8.68 8.47 333
Total 18,178  384.71 1207.02 708.47  155.00

Sources: Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.

Note: The Bureau of Justice Statistics, which keeps statistics for the United States Department of Justice, does not
keep ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statistics
defines “juvenile” asanindividual 17 years of age or younger.

Calculations: See Table 2-3 for calculation method.
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Table2-17: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— All Juveniles Without Regard to Race—

South
Offense Classification Nebraska  Colorado lowa Kansas Missouri Dakota Wyoming
Murder and Manslaughter 0.07 0.05 0.04 0.07 0.27 0.05 0.00
Forcible Rape 0.49 0.69 0.37 0.39 041 0.74 0.39
Robbery 1.80 1.99 1.20 0.22 2.56 054 0.70
Aggravated Assault 2.62 591 8.83 4.46 4.60 3.95 6.75
Burglary- Breaking or Entering 9.31 957 12.80 6.37 7.28 11.70 12.49
Larceny 88.32 70.10 63.44 29.33 38.31 67.37 74.79
Motor Vehicle Theft 4,62 10.00 4.39 314 6.89 444 4,65
Other Assaults 39.94 27.10 31.33 29.48 26.99 18.41 36.77
Arson 2.64 194 1.10 0.80 0.70 1.04 147
Forgery and Counterfeiting 158 1.04 1.09 0.66 0.53 094 0.93
Fraud 240 131 0.94 0.32 0.32 0.59 132
Embezzlement 0.36 0.03 0.45 0.15 0.16 0.69 0.00
Stolen Property Offenses 571 185 0.90 1.16 132 2.32 194
Vandalism 30.16 19.37 18.14 10.29 10.95 15.45 16.76
Weapons: Carrying, Possessing, etc. 4.49 6.51 2.06 153 297 355 4.34
Prostitution/Commercialized Vice 0.20 0.10 0.00 0.00 0.10 0.00 0.00
Other Sex Offenses 313 293 112 114 177 143 1.78
Drug Abuse Violations 30.39 2812 1745 16.42 18.78 25.66 37.70
Gambling 0.04 0.01 0.00 0.00 0.04 0.00 0.00
Offenses Against Family/Children 0.67 0.86 0.08 0.38 081 385 132
Driving Under the Influence 8.84 4.75 3.97 4.50 1.99 4.24 6.83
Liquor Laws 55.73 40.65 40.34 25.25 7.66 97.24 134.37
Drunkenness 0.00 0.15 4.88 0.03 0.27 1.18 5.04
Disorderly Conduct 18.01 3020 2148 10.20 10.78 19.20 33.67
Vagrancy 0.02 0.19 0.00 0.00 144 0.00 0.47
All Other Offenses (Except Traffic) 68.61 84.05 42.23 21.78 34.13 84.50 129.33
Suspicion 0.00 0.01 0.00 0.00 0.74 0.00 853
Curfew/Loitering Law Violations 15.28 40.58  13.99 0.00 7.86 17.03 59.12
Runaways 835 4334 1093 28.20 11.70 40.82 13.58
Total 403.78 434.31 30355 196.28 202.31 426.95 595.03

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.

Note: The Bureau of Justice Statistics, which keeps statistics for the United States Department of Justice, does not keep
ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statistics defines
“juvenile” asanindividual 17 years of age or younger.

Calculations: See Table 2-3 for calculation method.
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Table2-18: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— White Juveniles—

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons: Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Runaways

Total

South
Nebraska Colorado lowa Kansas Missouri Dakota Wyoming
0.05 0.05 0.05 0.07 0.05 0.06 0.00
0.29 0.73 0.36 0.38 0.15 0.73 0.44
115 1.69 0.69 0.16 0.70 0.61 0.52
2.19 6.27 7.56 4.61 2.16 291 6.97
8.95 10.44 12.51 7.16 5.02 11.62 12.63
72.55 74.52 55.98 31.57 25.62 59.93 78.31
4.33 9.80 3.59 3.17 2.03 412 5.14
36.60 27.74 27.41 31.00 17.77 14.04 38.85
271 243 117 0.83 0.46 0.97 148
1.64 1.16 1.13 0.62 0.40 0.97 1.05
2.16 1.37 0.95 0.38 0.27 0.67 1.48
0.34 0.04 0.39 0.19 0.08 0.85 0.00
454 1.86 0.80 1.04 0.82 145 2.09
29.27 22.44 18.15 11.68 6.23 13.98 17.94
4.02 7.06 1.95 1.66 1.65 297 4.09
0.21 0.13 0.00 0.00 0.04 0.00 0.00
3.03 3.33 1.20 1.26 1.05 1.39 2.00
28.96 31.75 16.59 18.75 11.20 28.27 40.85
0.00 0.01 0.00 0.00 0.01 0.00 0.00
0.57 1.00 0.09 041 0.69 448 148
9.99 5.92 423 543 1.93 4.06 7.06
62.30 50.90 43.23 30.00 7.19 87.53 138.68
0.00 0.189 494 0.02 0.25 1.15 5.57
17.09 31.29 19.71 10.47 7.41 18.22 36.06
0.026 0.25 0.00 0.00 1.29 0.00 0.52
66.21 9155 41.29 22.71 25.65 76.15 135.45
0.00 0.01 0.00 0.00 0.64 0.00 9.58
16.44 45.20 13.86 0.00 6.53 14.65 63.41
9.08 46.71 11.34 30.54 9.66 35.17 14.55
384.71 475.83 289.17 21411 136.86 386.92 626.22

Sources: Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The Bureau of Justice Statistics, which keeps statistics for the United States Department of Justice, does not
keep ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statisticsdefines

“juvenile” asan individual 17 years of age or younger.
Calculations: See Table 2-3 for calculation method.
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Table2-19: Arrests Among Regional States per 10,000 Citizensfor the Year 2000

Offense Classification
Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault
Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting
Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons:. Carrying, Possessing, etc.

Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew/Loitering Law Violations
Runaways

Total

— Black Juveniles—

South
Nebraska Colorado lowa Kansas Missouri Dakota Wyoming
0.41 0.40 0.00 0.20 1.56 0.00 0.00
413 2.78 0.91 1.19 1.80 0.00 0.00
14.46 14.88 16.82 1.39 13.02 6.25 0.00
11.57 20.63 57.27 9.33 16.92 18.75 9.09
23.14 26.39 39.55 6.75 16.38 375 0.00
428.10 234.72 350.45 43.25 91.57 250.00 181.82
14.46 47.42 33.18 6.55 33.93 0.00 9.09
136.36 133.93 187.27 55.95 66.80 156.25 118.18
331 0.99 1.36 1.59 171 0.00 0.00
248 2.78 1.82 2.18 0.98 0.00 0.00
9.50 4.56 1.82 0.20 0.39 0.00 0.00
1.24 0.00 2.73 0.00 0.59 0.00 0.00
31.40 7.94 5.00 2.78 3.56 31.25 9.09
83.88 40.08 48.18 10.12 33.69 43.75 27.27
18.18 21.43 8.64 2.38 9.26 12.50 27.27
0.41 0.00 0.00 0.00 0.39 0.00 0.00
9.50 7.54 0.91 1.59 5.17 6.25 0.00
99.59 74.21 64.09 14.48 54.22 31.25 90.91
0.83 0.00 0.00 0.00 0.24 0.00 0.00
2.89 1.98 0.00 0.40 0.83 0.00 0.00
2.89 2.78 2.73 0.79 0.73 0.00 0.00
29.34 25.40 24.55 9.13 424 237.50 172.73
0.00 0.00 8.18 0.20 0.15 0.00 9.09
57.85 125.20 100.91 21.43 24.67 131.25 81.82
0.00 0.00 0.00 0.00 1.22 0.00 0.00
204.55 256.75 125.45 41.07 62.85 287.50 309.09
0.00 0.00 0.00 0.00 0.78 0.00 0.00
7.85 102.18 31.36 0.00 10.29 18.75 72.73
8.68 132.74 14.55 43.06 15.55 193.75 18.18
1,207.02 1,287.70 1,127.73 275.99 473.48 1,462.50 1136.36

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The Bureau of Justice Statistics, which keeps statistics for the United States Department of Justice, does not keep
ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statistics defines
“juvenile” asanindividual 17 years of age or younger.

Calculations: See Table 2-3 for calculation method.
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Table2-20: Arrests Among Regional Statesper 10,000 Citizensfor the Year 2000

Offense Classification

Murder and Manslaughter
Forcible Rape

Robbery

Aggravated Assault

Burglary- Breaking or Entering
Larceny

Motor Vehicle Theft

Other Assaults

Arson

Forgery and Counterfeiting

Fraud

Embezzlement

Stolen Property Offenses
Vandalism

Weapons:. Carrying, Possessing, etc.
Prostitution/Commercialized Vice
Other Sex Offenses

Drug Abuse Violations

Gambling

Offenses Against Family/Children
Driving Under the Influence
Liquor Laws

Drunkenness

Disorderly Conduct

Vagrancy

All Other Offenses (Except Traffic)
Suspicion

Curfew and Loitering Law Violations

Runaways
Total

— Native American Juveniles—

South
Nebraska Colorado lowa Kansas Missouri Dakota Wyoming
0.00 0.00 0.00 0.00 0.00 0.00 0.00
0.00 0.00 0.00 0.00 0.00 1.08 0.00
3.39 0.00 16.13 0.00 0.00 0.00 7.32
10.17 3.82 45.16 3.85 2.94 10.43 14.63
30.51 7.63 38.71 3.85 147 14.03 36.59
203.39 48.85 251.61 5.13 7.35 120.50 107.32
8.47 7.63 22.58 5.13 147 791 0.00
86.44 13.74 135.48 11.54 5.88 41.73 34.15
11.86 0.76 0.00 0.00 0.00 1.80 4.88
3.39 0.76 0.00 0.00 0.00 1.08 0.00
1.69 0.00 6.45 0.00 0.00 0.36 0.00
0.00 0.00 0.00 0.00 0.00 0.00 0.00
11.86 0.76 6.45 6.41 0.00 6.47 0.00
52.54 11.45 25.81 2.56 2.94 26.26 17.07
5.08 2.29 6.45 0.00 147 7.19 12.20
0.00 0.00 0.00 0.00 0.00 0.00 0.00
3.39 0.76 0.00 0.00 0.00 1.80 0.00
25.42 6.11 67.74 8.97 441 16.55 17.07
0.00 0.00 0.00 0.00 0.00 0.00 0.00
1.69 0.00 0.00 1.28 0.00 1.44 0.00
8.47 0.76 3.23 1.28 0.00 6.83 17.07
72.88 8.40 25.81 8.97 0.00 173.02 290.24
0.00 0.00 32.26 0.00 0.00 1.80 0.00
20.34 458 93.55 7.69 0.00 23.74 24.39
0.00 0.00 0.00 0.00 0.00 0.00 0.00
83.05 35.88 129.03 7.69 294 144.96 185.37
0.00 0.00 0.00 0.00 0.00 0.00 0.00
55.93 27.48 67.74 0.00 0.00 35.97 60.98
8.47 24.43 9.68 8.97 441 76.62 14.63
708.47 206.11 983.87 80.77 35.29 721.58 843.90

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.
Note: The Bureau of Justice Statistics, which keeps statistics for the United States Department of Justice, does not keep
ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statistics defines

“juvenile” asanindividual 17 years of age or younger.
Calculations: See Table 2-3 for calculation method.
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Table2-21: Arrests Among Regional States per 10,000 Citizensfor the Year 2000
— Asian or Pacific Islander Juveniles—

South
Offense Classification Nebraska  Colorado lowa Kansas Missouri Dakota Wyoming
Murder and M anslaughter 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Forcible Rape 167 0.00 094 0.00 0.00 0.00 0.00
Robbery 0.00 0.40 0.00 0.00 0.65 0.00 0.00
Aggravated Assault 0.00 4.40 3.77 159 452 0.00 0.00
Burglary- Breaking or Entering 333 10.00 5.66 2.38 194 0.00 16.67
Larceny 65.00 62.40 69.81 30.95 19.35 0.00 16.67
Motor Vehicle Theft 333 8.80 2.83 2.38 323 0.00 0.00
Other Assaults 23.33 15.60 16.98 11.11 3.87 0.00 16.67
Arson 0.00 0.80 0.00 0.79 0.65 0.00 0.00
Forgery and Counterfeiting 0.00 0.40 094 0.00 0.00 0.00 0.00
Fraud 1.67 2.00 0.00 0.00 0.00 0.00 0.00
Embezzlement 0.00 0.00 094 0.00 0.00 0.00 0.00
Stolen Property Offenses 0.00 2.00 0.00 317 1.29 0.00 0.00
Vandalism 3.33 6.00 6.60 317 194 15.38 0.00
Weapons:. Carrying, Possessing, etc. 1.67 3.20 0.00 0.79 2.58 7.69 16.67
Prostitution/Commercialized Vice 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Other Sex Offenses 0.00 0.80 0.00 0.00 0.00 0.00 0.00
Drug Abuse Violations 333 9.20 11.32 317 4.52 15.38 0.00
Gambling 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Offenses Against Family/Children 0.00 0.00 0.00 0.00 194 0.00 0.00
Driving Under the Influence 5.00 240 1.89 0.79 0.65 0.00 0.00
Liquor Laws 11.67 9.20 15.09 6.35 323 38.46 33.33
Drunkenness 0.00 0.00 0.94 0.00 0.00 0.00 0.00
Disorderly Conduct 6.67 14.40 10.38 4.76 0.65 7.69 16.67
Vagrancy 0.00 0.00 0.00 0.00 0.00 0.00 0.00
All Other Offenses (Except Traffic) 11.67 61.60 28.30 19.05 7.74 38.46 33.33
Suspicion 0.00 0.00 0.00 0.00 0.65 0.00 0.00
Curfew and Loitering Law Violations 10.00 34.40 11.32 0.00 1.29 0.00 16.67
Runaways 333 44.80 10.38 13.49 323 15.38 0.00
Total 155.00 292.80 198.11 103.97 63.87  138.46 166.67

Sources. Bureau of Justice Statistics Arrest Report 2000 and the 2000 U.S. Census.

Note: The Bureau of Justice Statistics, which keeps statisticsfor the United States Department of Justice, does not keep
ethnicity data. Hence no data are available for “Hispanics.” In addition, the Bureau of Justice Statistics defines
“juvenile” asanindividual 17 years of age or younger.

Calculations: See Table 2-3 for calculation method.

Figure 2-4 is a graphical representation of the preceding tables. It illustrates Nebraska s arrest
rates of juvenilesin relation to the regional average for the year 2000. Nebraska arrests 17.5% more
black juveniles per 10,000 than the average of statesin Nebraska sregion. The sameistrue of Native
American juveniles, who are arrested at a rate over 27.8% more frequently than in regiona states.
Conversely, Nebraska arrests only dightly more (6.6%) white juveniles per 10,000 than the average of the
regional states. Among Asians or Pacific Idanders, Nebraska tends to arrest dightly fewer than the
average of the region.
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Figure2-4: Juvenile Arrestsin Nebraska Compared to the Regional Averagein 2000
per 10,000 Citizens
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Sources: Bureau of Justice Statistics;, 2000 U.S. Census.

Disproportionate Minority Confinement

National research showing racia disparity in the arrest, prosecution, and incarceration of
minorities in the juvenile justice system prompted the federal government to take action. In 1988, an
amendment was made to the Juvenile Justice and Delinquency Prevention Act that encourages states to
reduce juvenile racial disparity in secure detention facilities, secure correctional facilities, jails, and
lockups if such disparities are not representative of the general population. Under the Juvenile Justice and
Delinquency Prevention Act, disproportionate minority confinement exists when the proportion of youths
detained or confined in secure detention facilities, secure correctional facilities, jails and lockups who are
members of minority groups exceed their groups proportion in the general population.

Invirtually every state, at every stage of the juvenile justice system, minority youth are
overrepresented as compared both to whites and to minority percentage in the population, particularly in
secure confinement. Current federal statutes direct states to determine the extent to which
disproportionate minority confinement exists, to assess the reason that it exists, and to develop
intervention strategies to address the causes. The law does not require, and has never resulted in, the
release of any youths from custody based on race, nor has it required numerical quotas for arrests. In
reaction to this initiative, Nebraska has undergone two investigations of minority youth confinement, one
in 1993 and another in 1999. The mgjor findings of these investigations are:

Nebraska has an estimated minority youth population of 14%.

In 1997, minority youth made up 40% of commitments to public facilities and 44% of secure
detention placements.

In afour county investigation, minority youths were overrepresented in juvenile referrals to adult
court, predetention decisions, petition decisions, and secure confinement decisions.
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According to the Nebraska Crime Commission, the final requirement of the federa mandate is “to
provide system recommendations aimed at preventing unwarranted overrepresentation in the future.”
This aspect of the state’ s burden is still under development. A significant recommendation arising from
the 1999 study was to establish a coordinated, consistent, interconnected database to maintain juvenile
arrest and disposition information (The Disproportionate Confinement of Minority Y outh in Nebraska
1999).

Detention Rates
The U.S. Office of Juvenile Justice and Delinquency Prevention reports that, nationally, custody

rates for black juveniles are substantially higher than are rates for other groups. The following table
demonstrates that this trend extends to Nebraska and those states in Nebraska' s region.

Table 2-22: 1999 Juvenile Custody Rate per 10,000*

White Black Hispanic Native American Asian
Nebraska 23 175 72 142 18
Colorado 24 140 71 62 21
lowa 24 225 74 170 24
Kansas 25 177 60 60 48
South Dakota 36 NA 240 120 NA
Missouri 17 74 24 4 7
Wyoming 45 NA 85 124 NA
National 20 102 52 53 20

Source: Adapted from Juvenile Offenders and Victims: 1999 National Report.

*The custody rateisthe number of juvenilesin residential placement per 10,000 juveniles
ages 10 through the upper age of original juvenile court jurisdiction in each state. Since
ethnicity data are not kept, the race rate variable does not include persons of Hispanic
ethnicity.

Custody rates for white juveniles in Nebraska and other states in the region closely mirror the
national average of 20 per 10,000. Custody rates for minorities in Nebraska and the region’s other states
suggest a consistent overrepresentation compared to the national trend. Specifically, theratesin al the
states in the region except Missouri are substantially higher than the national rate for black juvenile
custody. The same can be said for Hispanic and Native American custody rates, where Nebraska again is
substantialy above the nationa average respectively — rates similar to those of the other regional states.
Only in terms of Asian juvenile custody rates is Nebraska below the national average.

Juvenile Diversion Services

Juvenile diversion programs exist to divert youth from early encounters with the juvenile court
system or adult criminal justice system. These programs involve a suspension of formal criminal or
juvenile justice proceedings against an aleged offender. The program may require the referral of that
individua to atreatment or care program. Diversion programs usually are offered for first-time offenders,
but may be extended to youth with a crimina record, depending on the judgment of the county attorney.
Not every juvenileis digible for diversion.
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The requirements for diversion are complex and at times difficult to meet, especialy for minority
youth less likely to have reliable transportation or the money to pay for services. The county attorney
who refers the juvenile to diversion may require that a parent take part in the program aswell. Thus,
those juveniles with parents unable to attend may be less likely to receive adiversion referral. Even if
eligible, the lack of fluency in English by juveniles and their families is often a barrier to participation in
diversion services.

There are severa benefits to participating in diversion services. Most important it keeps the
juvenile out of the juvenile justice system. Aside from reducing the stigma attached to court convictions
and reducing recidivism, diversion programs keep youth out of juvenile detention facilities. Not al
communities offer the same types of diversion, however. Some Nebraska counties offer juvenile pretrial
diversion programs, in which youth are diverted before any contact with the juvenile court, or diversion
options may come after the juvenile justice process has begun. In the event of pretria diversion, youth are
referred by the county attorney, who determines the eligibility of the alleged offender. Y outh participate
in these programs voluntarily.

One private facility that accepts city and state diversion placements is Cedars Y outh Servicesin
Lincoln, Nebraska. In the facility’s 2000-2001 report, it noted that minority youth are less likely than
white youth to participate in diversion, for a variety of reasons, and to proceed to adjudication in juvenile
court. Thisfinding confirms what other states report is a significant hindrance to minority diversion
opportunity.

In fiscal year 2000-2001, 1,173 juvenile cases were referred to Cedars Y outh Services juvenile
diversion, 34% of which were referred by the city and 66% of which were referred by the county
attorney’ s office. Race was a significant variable in whether eligible youth enrolled in juvenile diversion
services. Over three-quarters (81%) of al cases referred involved white youth (80% of successful
graduates were white) and 19% are minority youth (18% of successful graduates were minority youth). A
large number of minority youth (31%) did not enroll in diversion even when given the opportunity.

Another diversion program of note is the United Methodist Community Centers, commonly
referred to as Wedley House. It operates two pretria diversion programs for juveniles in Douglas County,
one for high-risk juveniles, 8 to 13 years old who are status offenders (truancy, ungovernable behavior,
shoplifting, etc.). The other program is for first-time misdemeanor offenders between the ages of 14 and
17. Since the two programs began in 1998, United Methodist Community Centers has received 245
referrals, 116 of whom were white (47.3%), 77 black (31.4%), 48 Hispanic (19.6%), and four whose race
was not identified (1.6%). Like the Cedars Y outh Services, minority juveniles referred to the United
Methodist Community Centers are more likely to forego the diversion option than white juveniles.

While referras to diversion in the cited examples appear to be neutral, minority juveniles
participate at alower rate than white juveniles. The barriers discussed in this report suggest areas of
concern for further study and action.

Experiencesin and Perceptions about
Nebraska's Criminal Justice System

In addition to the statistical evidence from federal and state agencies to evaluate Nebraska’'s
courts, the Task Force also collected various “ perception” and “experientiad” data to help illuminate the
attitudes of people who work in Nebraska s courts or who are members of the Nebraska State Bar
Association. In addition, members of the public were invited to give public or private testimony at any of
eight public hearings held across the state. Focus groups aso were held with minority law students and
minority practicing lawyers.
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Many of the topics covered in these surveys, public hearings, and focus groups are el aborated
upon in this section of the report. The data collected suggest certain trends and relationships, which will
be discussed in greater detail later in the report. It should be noted, however, that both experiential and
perception data speak to a person’s opinions and underlying attitudes. The Task Force includes them to
illustrate community sentiment rather than an assessment of objective redlity.

At an Omaha public hearing, the Task Force received the following testimony from a black
woman, attesting to the perception that minorities are the victims of unequal justice. This person, who
has served as a court-watcher for decades, spoke about her experiences participating in court studies.
She concluded by stating that minarity defendants receive disparate treatment.

When | sit through crimina trias...do you want to know who is prosecuted,
who gets bond, who is convicted and how long the sentence is?...Y ou know
that it's the people of color who receive the longest sentence, most likely to be
convicted, either get excessive bond or no bond -- because half the time they're
not able to make it -- and who are prosecuted.

Prosecutors

The origin point for alarge part of the court’s activities regarding the criminal justice system is
when the county attorney becomes involved in the case. In the surveys of court personnel and Bar
members, respondents were asked to assess by a number of different measures the extent to which they
believe dll citizens are treated equally, including likelihood of being charged, likelihood of receiving a
favorable plea agreement and other like measures. Each inquires to a varying degree about the actions of
the state’ s prosecutors.

Specificaly, respondents were asked about the role of the prosecutor in dispensing equa justice.
For example, Bar members were asked, “Are prosecutors more likely to file crimina charges when the
defendant is white, minority, or is there is no difference between the two?” Over 77% (77.5%) of white
respondents concluded that there was no difference in the likelihood of charges being filed for minority or
white defendants. Among minority lawyers responding to the survey, however, 36.7% believed that there
was no difference in the likelihood of being charged. Virtualy no one believed that prosecutors are more
likely to file charges against a white defendant.

Table 2-23: Prosecutors Are More Likely to File

Charges Against:
White Minority No
Number Defendants Defendants  Difference
White 436 1.4% 21.1% 77.5%
Minority 30 0.0% 63.3% 36.7%
Total 466 1.3% 23.8% 74.9%

The race or ethnicity of the victim may aso affect the decision to prosecute. Again, amgority of
white Bar members (76.4%) believed that prosecutors were unaffected by the race or ethnicity of the
victim when making the decision to prosecute. Minority Bar members, however, were substantially more
likely to believe that prosecutors were predisposed to file charges when victims were white than when the
victims were not white. Four in 10 minority Bar members (40.0%) reported that the victim’s race did not
affect the likelihood to prosecute. Half of the minority members of the Nebraska State Bar Association
responding to the survey responded that prosecutors are more likely to file a charge if the victim is white.
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Table2-24: Prosecutors Are More Likely to File
Charges When the Victims Are:

White Minority No
Number Victim Victim Difference
White 437 2.7% 0.9% 76.4%
Minority 30 50.0% 10.0% 40.0%
Total 467 24.4% 1.5% 74.1%

Due to the complexity of the plea agreement process and the various factors that are taken into
account in arranging a plea agreement, it is very difficult to collect the data necessary to make any
objective claims about the effects of race or ethnicity. This does not minimize the import of plea
agreements, however, as fewer than 10% of felony convictions are decided by ajudge or jury. The vast
majority of al cases end in a plea agreement, making this process one worthy of investigation.

When asked about the process by which plea agreements are offered, a significant difference of
opinion arose between white and minority Bar members concerning the favorability of plea arrangements
for white and minority defendants. Whereas 76.1% of white members of the Nebraska State Bar
Association responded that there is no difference based on race or ethnicity in the plea agreements offered
by prosecutors, 40.0% of minority Bar members came to the same conclusion. As with the question
about the increased likelihood of filing charges against a white defendant, only a very small percentage of
those responding to the survey felt prosecutors are more likely to make favorable plea agreements with
minority defendants.

Table2-25: Prosecutors Are More Likely to Make Favorable
Plea OffersWhen Defendants Are:

White Minority No
Number Defendants Defendants Difference
White 422 21.6% 2.4% 76.1%
Minority 30 56.7% 3.3% 40.0%
Tota 452 23.9% 2.4% 73.7%

Again, when the question is reversed and Nebraska s lawyers were asked about the effect the race
or ethnicity of the victim has on a prosecutor’ s willingness to make a favorable plea agreement, almost
80% of white Bar members said that the race of the victim makes no difference. In contrast, 46.4% of the
minority Bar members who responded to the question felt that the race or ethnicity of the victim did not
affect the prosecutor’ s decision.

Table2-26: Prosecutors Are More Likely to Make Favorable
Plea Offers When the Victims Are:

White Minority No
Number Victim Victim Difference
White 420 7.6% 12.9% 79.5%
Minority 28 21.4% 32.1% 46.4%
Tota 448 8.5% 14.1% 77.5%

66



Criminal and Juvenile Justice

Finally, the Task Force was interested in understanding perceptions regarding pretrial diversion.
As previousy mentioned, pretrial diversion is alternative resolution offered to dligible offendersin lieu of
adjudication. Pretrial diversion is based on the belief that not al cases are best handled through aformal
adjudication process and as an alternative to formal processing, diversion can provide appropriate
methods of treating offenders charged with less serious offenses (Nebraska Crime Commission Diversion
Task Force 2002).

When the Task Force asked court employees and Bar members about diversion opportunities
offered to juveniles and adults charged with crimes in the state of Nebraska, 95.7% of court personnel and
83.1% of white Bar members disagreed or strongly disagreed with the assertion that prosecutors are less
likely to offer diversion to minority defendants. Conversely, 57.9% of minority court personnel and
43.3% of minority Bar members responding disagreed or strongly disagreed with the statement.

Table2-27: Prosecutors Are Less Likely to Offer Diversion
to Minority Defendants

Strongly Strongly

Court Personnel Number Agree Aagree Disagree Disagree
White 162 0.6% 3.7% 59.9% 35.8%
Minority 19 21.1% 21.1% 42.1% 15.8%
Tota 181 2.8% 5.5% 58.0% 33.7%

Strongly Strongly

Bar Members Number Aagree Aagree Disagree Disagree
White 366 2.7% 14.2% 59.3% 23.8%
Minority 30 6.7% 50.0% 33.3% 10.0%
Total 396 3.0% 16.9% 57.3% 22.7%

Judges

Judges have discretion in a number of areas related to each case, including, but not limited to,
setting a bond amount, overseeing the jury selection process, determining the admissibility of evidence,
accepting plea agreements, and sentencing. In addition, the judge can play an important role in creating a
welcoming court environment for lawyers, court personnel, and those members of the public who find
themsalves participating in a court proceeding. 1n 1994, the state's judges were provided the opportunity
to participate in a program highlighting multicultural awareness.

The Task Force asked court employees and Bar members to respond to a series of statements and
questions regarding the behavior of judges. For example, respondents were asked whether judges are
always, often, sometimes, seldom, or never more abrupt with minority counsel than with white counsal.
Just less than 6% of white court personnel responding indicated that judges are always, often, or
sometimes more abrupt with minority counsel. Conversely, over 28% of minority court employees
responded that judges are aways, often, or sometimes more abrupt with minority counsel than they are
with white counsal.

Overdl, amgority of both white (94.1%) and minority (71.4%) court personngl and white
(94.2%) and minority (58.0%) members of the Nebraska State Bar Association responded that, generally
speaking, judges are no more or less abrupt with minority lawyers than they are with white lawyers. A
smilar trend appears when Bar respondents are delineated by race and ethnicity. Whereas 5.8% of white
Bar members responded that judges are aways, often, or sometimes more abrupt with minority counsel
than with white counsel, 42.0% of minority Bar members responded that judges are more abrupt with
them than they are with white counsdl.
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Table2-28: Judges Are More Abrupt With Minority Counsel
Than They Are With White Counsel

Court Personnel Number Always Often Sometimes Seldom Never
White 169 0.0% 0.6% 5.3% 14.8% 79.3%
Minority 21 0.0% 4.8% 23.8% 9.5% 61.9%
Total 190 0.0% 1.1% 7.4% 14.2% 77.4%
Bar Members Number Always Often Sometimes Seldom Never
White 414 0.5% 1.2% 4.1% 27.3% 66.9%
Minority 31 12.9% 9.7% 19.4% 16.1% 41.9%
Total 445 1.3% 1.8% 5.2% 26.5% 65.2%

Further, the Task Force inquired asto judges genera attitudes toward defendants or litigants and
their likelihood to base these attitudes on minority stereotypes. Almost 90% of white court personnel
believe that judges seldom or never base their evaluations on minority stereotypes. A smaller percentage
of minority court employees reported the same, with 59.1% responding that judges seldom or never use
stereotypes in evaluating court participants.

Bar members were not so optimistic about the evaluations made by judges. Again, minority Bar
members were more likely to conclude that judges act differently toward racial and ethnic minorities.
Less than half of minority Bar respondents (43.3%) reported that judges seldom or never base their
evaluations of defendants’ or litigants cases on minority stereotypes, whereas a much greater percentage
of white members of the Nebraska State Bar Association (72.4%) made the same claim. It isimportant to
note, however, the level of agreement among white and minority court personnel and Bar members on
this subject. Almost 15% (14.9%) of al court personnel responding to the survey and amost one-third of
all respondents (30.3%), including both white and minority Bar members, believe that judges base their
evaluations on minority stereotypes.

Table2-29: Judges Base Their Evaluations of a Defendant’s or Litigant’s
Caseon Minority Stereotypes

Court Personnel Number Always Often Sometimes Seldom Never
White 180 0.6% 0.6% 10.6% 17.8% 70.6%
Minority 22 0.0% 9.1% 31.8% 22.7% 36.4%
Total 202 0.5% 1.5% 12.9% 18.3% 66.8%
Bar Members Number Always Often Sometimes Seldom  Never
White 531 0.6% 4.1% 23.0% 34.9% 37.5%
Minority 30 3.3% 10.0% 43.3% 30.0% 13.3%
Tota 561 0.7% 4.5% 24.1% 34.4% 36.2%

When asked about specific aspects of judicial conduct, similar disparities in responses appeared
when considering the race or ethnicity of the respondent. For instance, over three-quarters of white court
personnel and amost 60% of white Bar members responded that judges aways or often release minority
defendants on their own recognizance as often as they do white defendants accused of equally serious
crimes. A substantially smaller percentage of minority court personnel (40.9%) and 18.1% of minority
Bar members agreed with the same statement.
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Table 2-30: Judges Release Minority Defendants on Their Own Recognizance as Often as They Do White
Defendants Accused of Equally Serious Crimes

Court Personnel Number Always Often Sometimes Seldom Never
White 174 48.3% 28.7% 14.4% 4.0% 4.6%
Minority 2 27.3% 13.6% 18.2% 27.3% 13.6%
Total 196 45.9% 27.0% 14.8% 6.6% 5.6%
Bar Members Number Always Often Sometimes Seldom Never
White 325 21.5% 37.5% 19.7% 17.2% 4.0%
Minority 22 4.5% 13.6% 9.1% 54.5% 18.2%
Total 347 20.5% 36.0% 19.0% 19.6% 4.9%

Minority court personnel and minority Bar members were not the only persons who informed the
Task Force of the perception that minorities are held to different bond standards. These perceptions were
aso voiced in public hearings, in focus groups with minority lawyers, and in written testimony. At a
public hearing in the western half of the state, one Hispanic man asserted that L atinos receive excessive
bond amounts.

One of the things that I'm really concerned with here in [county name] is bonds
and bonds with the court system. It seems that frequently Latinos will get
picked up for crimes...and are getting bonded out...of jail with redly...
excessively high bonds. And comparing it to crimes that are committed by
Anglos that live in the community and the bonds are much, much less.

Several other Hispanic and black Nebraskans spoke about the issue of excessive bonds. The
issues facing Hispanics appear somewhat different than those facing black Nebraskans, however. One
lifetime resident of Nebraska and veteran of the United States armed forces with experience in the court
system explained in written testimony that bond amounts are unnecessarily high for Hispanics due to the
perception that they are not from “here” and are likely to flee to another country.

The county [attorney] asked the court that bond be denied because | would flee
to the nation of Mexico....[Do] white Europeans get denied bond because they
will flee to Europe? Do Italians get denied bond because they will flee to Italy
or France or Spain or Russia or Germany?

Several witnesses at a public hearing in Macy, Nebraska, located on the Omaha reservation, gave
testimony concerning the high bond amounts set by surrounding jurisdictions due to fears that Native
American defendants will fail to appear. While the Winnebago Nation has an extradition treaty with the
state of Nebraska, the Omaha Nation does not currently have an extradition arrangement, prompting
courts in the region, including those across the border in lowa, to set bond amounts high enough to
prevent pretria release. One person testified that these high bond amounts affect the likelihood of a
person pleading guilty instead of going through a criminal trial.

I have had cousins [and] an aunt placed in Dakota County jail because they
assumed they lived here on an Omaha reservation; and that may be the whole
situation right there. They may be saying, basicaly, “well, | can't get you back;
so | am going to put a bond on you to make sure you come back,” but yet the
guy that came before them had two more charges and was alowed to go home
because he lived in Dakota County. What's the difference?.... The point is that

69



Criminal and Juvenile Justice

they put that fear into our people here to the point where they are scared and
some of them even plead guilty to charges which they probably didn't have
enough evidence on to begin with just to get the matter over with.

Others at the same public hearing expressed similar concerns. One tribal leader testified that
courtsin local jurisdictions near the Omaha reservation set exorbitantly high bonds for relatively minor
offenses on the premise that the Omaha tribe has avoided entering into an extradition treaty.

What really iswrong... isthat the [local] court stated to the newspapers that...
they would try to work out [an] extradition agreement with the Omahatribe. It
isnot true. It isan outright lie. They never have tried to work with the Omaha
tribe to get extradition agreements.

Witnesses at public hearings around the state also discussed the treatment of witnesses. Those
testifying mentioned that minority witnesses are not taken as serioudy by judges and juries. The
following table highlights further attitude differences among white and minority court personnel and Bar
members. White court personnel were substantially less likely to believe that judges find minority lay
witnesses less credible than white withesses. Minority court personnel and minor ity members of the
Nebraska State Bar Association were substantially more likely to respond that judges always or
sometimes devalue the credibility of minority lay witnesses.

Table 2-31: Judges Find the Testimony of White Lay Witnesses
More Credible Than Minority Lay Witnesses

Court Personnel Number Always Often Sometimes Seldom Never

White 147 0.0% 0.7% 9.5% 12.9% 76.9%
Minority 18 11.1% 16.7% 16.7% 27.8% 27.8%
Total 165 1.2% 2.4% 10.3% 14.5% 71.5%
Bar Members Number Always Often Sometimes Seldom Never
White 404 0.5% 6.2% 20.0% 30.2% 43.1%
Minority 25 16.0% 16.0% 28.0% 16.0% 24.0%
Total 429 1.4% 6.8% 20.5% 29.4% 42.0%

A similar trend exists regarding expert witnesses. Again, minority court personnel and minority
Bar members are more likely to respond that judges find white expert witnesses more credible than do
white court personnel and Bar members responding to the same question.

Table2-32: Judges Find the Testimony of White Expert Witnesses
More Credible Than Minority Expert Witnesses

Court Personnel Number Always Often Sometimes Seldom Never

White 143 0.0% 0.7% 4.2% 14.0% 81.1%
Minority 17 0.0% 17.6% 23.5% 11.8% 47.1%
Total 160 0.0% 2.5% 6.3% 13.8% 77.5%
Bar Members Number Always Often Sometimes Seldom Never
White 314 0.6% 4.8% 10.5% 283%  55.7%
Minority 20 15.0%  10.0% 40.0% 10.0%  25.0%
Total 334 1.5% 5.1% 12.3% 271.2%  53.9%
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Finally, both court employees and Nebraska State Bar A ssociation members were asked about the
judges conduct in deciding cases and prescribing penalties. Again, minority respondents were more
likely than their white counterparts to believe that judges are only sometimes or seldom fair in deciding
cases. Over 90% (93.1%) of white court personnd and 84.1% of white Bar members reported that
judges are always or often fair in deciding cases. A smaller mgority (70.0%) of minority court personnel
and 62.9% of minority Bar members agree that judges aways or often are fair when deciding cases.

Table2-33: Judges Are Honest and Fair in Deciding Cases

Court Personnel Number Always Often Sometimes Seldom Never
White 232 53.9% 39.2% 6.5% 0.4% 0.0%
Minority 30 40.0% 30.0% 26.7% 3.3% 0.0%
Total 262 52.3% 38.2% 8.8% 0.8% 0.0%
Bar Members Number Always Often Sometimes Seldom Never
White 638 20.1% 64.1% 13.6% 1.3% 0.9%
Minority 35 8.6% 54.3% 31.4% 5.7% 0.0%
Totd 673 19.5% 63.6% 14.6% 1.5% 0.9%

When asked about the specific likelihood of a judge more readily accepting the sentencing
recommendation of a prosecutor when the defendant is a minority, white and minority respondents
differed substantially. Over 30% of minority court employees and just less than 30% of minority Bar
members responded that judges aways or often accept prosecutor recommendations when the defendant
isaminority. By contrast, 1.3% of white court employees and 8.4% of white Bar members agreed that
judges always or often side with the prosecutor.

Table2-34: Judges Are More Likely to Accept the Sentencing Recommendation of the Prosecutor
When the Defendant Is a Minority

Court Personnel Number Always Often Sometimes Seldom Never
White 152 0.0% 1.3% 7.9% 16.4% 74.3%
Minority 19 15.8% 15.8% 15.8% 21.1% 31.6%
Tota 171 1.8% 2.9% 8.8% 17.0% 69.6%
Bar Members Number Always Often Sometimes Seldom Never
White 309 0.3% 8.1% 21.0% 31L.7% 38.8%
Minority 21 14.3% 14.3% 28.6% 19.0% 23.8%
Total 330 1.2% 8.5% 21.5% 30.9% 37.9%

A similar relationship between race and ethnicity and opinions about judges sentencing patterns
was apparent. Whereas 3.0% of white court employees and 12.5% of minority court employees respond
that judges always or often sentence white defendants more leniently than minority defendants convicted
of the same offense, 12.5% of minority court employees respond that this aways or often happens. A
smilar trend is apparent anong Bar members. Whereas 11.4% of white Bar members fedl that judges
always or often sentence white and minority defendants unequally, 40.0% of minority Bar members
reported believing that minority defendants did not receive the same sentence for the same offense.
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Table 2-35: Judges Sentence White Defendants More Leniently than Minority Defendants
Convicted of the Same Offense

Court Personnel  Number Always Often Sometimes  Seldom Never

White 197 0.5% 2.5% 5.6% 16.2% 75.1%
Minority 24 4.2% 8.3% 37.5% 12.5% 37.5%
Total 221 0.9% 3.2% 9.0% 15.8% 71.0%
Bar Members Number Always Often Sometimes Seldom Never
White 384 0.5% 10.9% 22.1% 32.0% 34.4%
Minority 25 12.0% 28.0% 32.0% 12.0% 16.0%
Total 409 1.2% 12.0% 22.7% 30.8% 33.3%

General Perceptions

Several other questions focused not on the specific state participants in the court, like the judge or
prosecutor, but concerned respondents overall perceptions about the fair administration of justice in the
Nebraska court system. With these questions, as with those relative to judges and prosecutors, there
exists amarked difference between the responses of white and minority Bar members and white and
minority court employees. Nebraska' s minority Bar members and minority court employees consistently
found that court actions are more biased and that the environment of the court is less hospitable than did
white members of the Bar and white court employees asked the same questions.

For instance, whereas 24.8% of white Bar members responding to the survey agreed or strongly
agreed that whites receive better treatment from the courts than do racial and ethnic minorities, a
substantialy higher percentage of minority Bar respondents (62.8%) believed that whites receive better
treatment than do minorities. It aso isworth noting that 27.1% of al Bar respondents believed that
whites receive better treatment from the courts than do minorities. These issues were also examined in a
random, statewide sample of Nebraskans, as reported in the Access to Justice section of this report, where
again minority respondents are much more likely to believe that whites receive better trestment than do
minoritiesin Nebraska's courts.

Table 2-36: Whites Receive Better Tr eatment From the Courts
Than Do Ethnic and Racial Minorities

Strongly Strongly
Bar Members Number Aagree Aagree Disagree Disagree
White 677 3.7% 21.1% 54.8% 20.4%
Minority 43 20.9% 41.9% 32.6% 4.7%
Total 720 4.7% 22.4% 53.5% 19.4%

When specificdly asked whether white or minority defendants are more likely to be found guilty,
68.4% of white Nebraska State Bar Association members reported that there was no difference in
likelihood. Conversely, 31.4% of minority Bar members reported that therewas no differencein
likelihood of being found guilty. The other 68.6% concluded that minority defendants are more likely to
be found guilty than white defendants.
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Table2-37: Defendants Are More Likely to be Found Guilty

When They Are:
White Minority
Bar Members Number Defendant Defendant No Difference
White 434 0.7% 30.9% 68.4%
Minority 35 0.0% 68.6% 31.4%
Total 469 0.6% 33.7% 65.7%

When asked about the degree to which problems related to biasin Nebraska s courts have
changed over the past five years, 33.3% of white court personnel responded that no bias has existed in the
court system over the past five years and 36.4% reported that there is less bias now than in the past five
years. By contrast, 9.7% of minority court personnel reported that there is no bias in the courts and that
there has not been any bias in the past five years. Another 32.3% believed that there is less bias now than
five years ago. Few respondents of either group responded that there was more bias than five years ago.

Table2-38: Overall Perception of Bias Against Minoritiesin the Nebraska Justice System
Over thePast 5 Years

Never has been,

Less bias now than

Moreracia bias

Same amount of

now or in the inthe now than in the biasnow asin
Court Personnel Number past 5 years past 5 years past 5 years the past 5 years
White 321 33.3% 36.4% 2.2% 28.0%
Minority 31 9.7% 32.3% 6.5% 51.6%
Total 352 31.3% 36.1% 2.6% 30.1%
Never has been, Lessbiasnow than Moreracial bias  Same amount of
now or in the inthe now than in the biasnow asin
Bar Members Number past 5 years past 5 years past 5 years the past 5 years
White 755 11.4% 54.2% 2.0% 32.5%
Minority 44 6.8% 36.4% 9.1% 47.7%
Total 799 11.1% 53.2% 2.4% 33.3%

Among Bar members responding to the “last five years’ question, trends similar to those of court
employees appeared. Few respondents, minority or white, felt there was never bias in Nebraska s courts,
now or in the past five years. Nor did many respondents believe that there is more racia bias now than in
the past five years. It should be noted that although the percentages were comparatively low, alarger
percentage of both minority court employees and Bar members reported an increased bias over that time
span. Overdl, thisfinding suggests that although a small percentage of respondents fed the court system
isfailing to address biases, the vast majority of respondents, white and minority, feel that no bias exists or
that the bias that does exist is no worse now than it was five years ago.

Juvenile Justice

Based on statements from lawyers, law students, and members of the public who provided public
or focus group testimony, it is clear that minority Nebraskans perceive that juveniles are treated
differently on the basis of their race or ethnicity. Asa participant in the Lincoln public hearing stated,
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“White people are seen as kids, kids who make a mistake, but people of color are seen as guilty right off
the bat.”

At public hearings severa parents spoke of their concern that juvenile courts do not treat families
and children fairly. Oneindividual contended that detention may not be an effective solution to juvenile
crime.

[A juvenile detention facility] ...is like sending somebody to boarding school
where everybody that was sent to boarding school was having problems at
home. Y ou're sending your child to get into more problems.

Another topic of interest among parents at severa public hearings concerned whether juvenile
diversion services are equaly offered to minorities and whites. One person described a potential systemic
biasin the application of diversion opportunities, namely the lack of services for juveniles and their
families when the offender does not speak English.

In the past few years,...[there has been] a great influx of peoplein [the] area,

where the parents are primarily Spanish-speaking, kids get in trouble, there are
not a great number of servicesthat can realy dea with the families, although, |
think there is a greater family bond there, and the family -- the parents really do
try to make sure that their kids get on the straight and narrow, but it is difficult.

Others mentioned the need for services specific to drug and alcohol trestment for minor
offenders. One woman from a diverse community, who has worked in the chemical dependency unit of a
treatment facility for the past eight years, noted that very few of those admitted were minorities.

| worked in the chemical dependency unit for adolescents. It’'sresidential. |
see the kids that come in that get the opportunity to go through drug trestment
instead of jail.... I’ve seen four black maesin that place. I’ve seen two
Hispanics, one Laotian, afew Asian—I couldn’t give you the specson it, but |
—and that’s out of 357 kids in those eight years that have come through those
doors.

Discussion

Through a careful examination of arrest and incarceration data from both state and federa
agencies, the Task Force concludes that members of racia and ethnic minorities are disproportionately
charged, convicted, and incarcerated in Nebraska (and €l sewhere) compared to their white counterparts.
While the Task Force does not know the reason(s) for this, the pattern of disproportionate minority arrest
and incarceration does not necessarily demonstrate whether Nebraska' s justice system discriminates
against minorities. Serious concerns, however, are raised about a system that should be blind to race and
ethnicity.

Nebraska arrest rates are higher than national rates and those found regionally, but the
incarceration rates for both adults and juveniles are not. In fact, Nebraska' s incarceration rates are
noticeably lower in some cases than those of other statesin the region. Nebraska arrests a
disproportionately high number of racia and ethnic minorities compared to their population in the state.
These trends are substantialy greater than rates found nationally, even as they are only somewhat
exaggerated regionally. Additionaly, there exists credible evidence that minorities are disproportionately
incarcerated in Nebraska correctional facilities. These findings are consistent with other statesin the
region and nationa trends.
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However, unlike the death penalty study commissioned by the Nebraska Legidature in 2000,
which intensvely examined a smal number of crimes over a 27-year period, the Task Force examined
tens of thousands of cases over athree-year period (Baldus et a., The Disposition of Nebraska Capita
and Non-Capital Homicide Cases (1973-1999) 2001). Thus, the Task Force researched outcomes, namely
the likelihood of arrest, prosecution, and incarceration, instead of seeking to explain the circumstances
specific to each case that could have mitigated these outcomes. One reason the Task Force chose not to
undertake a more intensive study, along the lines of the death pendty study, was data limitations. The
State of Nebraska currently does not collect and maintain consistently the data necessary to do an
intensive, individuaklevel analysis. Until the state’ s relevant law enforcement and court entities begin
working together to create an integrated system for maintaining criminal justice data, a systemwide,
individual-level analysis of the Nebraska courts is virtually impossible.

The court system’ s individual participants must be better trained to understand how the decisions
they make affect the equitable administration of justice in the state of Nebraska, and the state must do a
much better job of collecting and maintaining data that will alow for continuous scrutiny of these issues.
Prosecutors, judges, public defenders and other participantsin the crimina court system must measure
their actions and understand their role in encouraging equal treatment under the law. In addition, the Task
Force strongly encourages the development of accessible data that will allow a more sophisticated
examination of the idiosyncratic application of justice. Perhaps then, the state will be in a better position
to isolate the specific causes for those concerns enumerated here.

Given the overrepresentation of minorities arrested and incarcerated in Nebraska, an intensive
study of the kind suggested above isimperative. For as a society that strives to be blind to issues of race
and ethnicity, the disparities witnessed in this report (regardless of their cause) suggest significant reason
for concern by fair-minded people.
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Findings

Criminal

1

10.

11.

12.

In Nebraska and €l sewhere, minorities are disproportionately arrested in relationship to their
percentage in the general population and compared to their white counterparts.

In Nebraska and elsewhere, minorities are disproportionately incarcerated in relationship to their
percentage in the general population and compared to their white counterparts.

In Nebraska, the disparity between minority and white narrows from arrests to incarceration so
that Nebraska incarcerates adult minorities at about the same rate as surrounding states.

Nebraska law enforcement agencies arrest blacks at a disproportionately higher rate than is found
nationaly or in any of the states in Nebraska's region.

Nebraska s county and district courts do not collect and maintain sufficient computerized
demographic data to alow for statistical analysis of racia and ethnic minorities in the court
system.

Nebraska does not maintain a database to study the discretion of Nebraska's prosecutors as it
relates to race and ethnicity.

Over hdf of Nebraska s counties have no public defender.

Nebraska s minorities are substantially more likely than whites to use a public defender or
assigned counsdl.

Not all Nebraska counties offer diversion and, among those that do provide diversion, these
servicesvary.

Few diversion programs keep records of race and ethnicity.

There exists inconsistent and inadequate recordkeeping of diversion programs and no centraized
database to collect information on those offered diversion.

Nebraska s law enforcement agencies have no established policy for recording race and ethnicity.

Juvenile

1

Minority youth are disproportionately detained in the state of Nebraska, regionaly, and nationally
in relationship to their percentage in the genera population and compared to their white
counterparts.

Minority youth are disproportionately placed in out-of-home placement in the state of Nebraska

in relationship to their percentage in the genera population and compared to the white
counterparts.
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Due to anumber of factors, including those related to language and resource barriers, minority
youth are less likely to participate in juvenile diversion services.

Not all Nebraska counties offer diversion and, among those that do provide juvenile diversion,
these services vary.

Few juvenile diversion programs keep records of race and ethnicity.

Per ceptions

1

There exists a perception that juvenile diversion programs are not as available for minority youth
asthey are for white youth.

Minority and white Nebraska State Bar Association members and court personnel have markedly
different perceptions regarding the treatment of racial and ethnic minorities by prosecutors and
judges and in the overdl court environment.

A substantial number of Nebraska State Bar Association members and court personnel believe
that minority defendants are more likely to be charged, convicted, and sentenced to longer terms
than white defendants.

Minority Nebraska State Bar Association members are more likely than their white counterparts
to believe that judges are more abrupt with minority counsel than with white counsal.

A substantial number of Nebraska State Bar Association members are more likely to believe that
whites receive better treatment from the courts than do minorities.

Minority Nebraska State Bar Association members and court personnel are more likely than their
white counterparts to believe that bias in the Nebraska justice system has remained the same or
gotten worse over the past five years.

A substantial number of both white and minority court personnel and Nebraska State Bar
Association members agreed that minorities receive different, potentially discriminatory,
treatment in Nebraska' s courts; however, most Bar members and court personnel believe that
Nebraska s justice system treats minorities fairly.
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Recommendations

Criminal

1

The Nebraska Supreme Court should adopt policies that maximize the use of the necessary
demographic data in court and probation records systems so that the delivery of services provided
by the courts and probation can be analyzed to determine whether there are any effects on the
delivery of those services caused by race or ethnicity.

To the maximum extent possible, automated systems operating in law enforcement, prosecution,
courts, probation, and corrections should be designed so that data can be shared with other
systems. In places where that integration of automated systems is not yet possible, the prosecutor
should be required to prepare a“criminal cover sheet” for al county and district court criminal
cases. These cover sheets should be standardized to include such information as the age, race,
and ethnicity of the defendant, and the original charge or charges.

The Nebraska Supreme Court should periodically direct an analysis of the services provided by
the courts of this state and by probation (such as setting of bond, sentencing, probation
revocations, etc.) to seeif there are any effects on the delivery of those services caused by race or
ethnicity.

An appropriate commission or task force should be created to investigate the disproportionately
high minority arrest figures among Nebraska' s law enforcement agencies. In addition, Nebraska
law enforcement agencies (police, sheriff, state patrol) under the leadership of the Nebraska
Crime Commission or some other suitable state agency should make a concerted and sustained
effort to determine whether race or ethnicity plays an improper role in arrests, and, if so, take
specific and concrete action to address the matter.

The Administrative Office of the Courts should coordinate the collection of data, educate court
participants, and continue to research areas of potential bias in the court, in order to create
continuous oversight of the Nebraska court system.

Nebraska should adopt and enforce mandatory standards for the operation of county indigent
defense systems that comply with the American Bar Association’s “Ten Principles of aPublic
Defense Delivery System.”

Nebraska should investigate the advisability of fully implementing a system based not on
monetary bond but on conditions of pretrial release that would reasonably assure the appearance
of the defendant and safety of the community.

The Nebraska L egidature should establish guidelines to ensure equa access to adult diversion
programs and to assure the confidentiality of information concerning participantsin diversion
programs.

Juvenile

1

Nebraska should continue efforts to identify and eliminate the barriers that lead to
disproportionately high minority youth arrests and incarceration relative to their percentage in the
population and compared to their white counterparts.
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2. The Nebraska Legidature should establish guidelines to ensure equa access to juvenile diversion

programs and to assure the confidentiality of information concerning participantsin diversion
programs.

3. Nebraska should continue efforts to identify and reduce the barriers to full and equal accessto
juvenile diversion.

Per ception

1. The Nebraska Supreme Court and the Nebraska State Bar Association should develop and
administer training to improve multicultural competence and recognition of differences for judges
and al other court personnel. In addition, other agencies not under the management or control of
the Nebraska Supreme Court should develop and conduct smilar training. These agencies would
include, but not be limited to, public defenders, prosecutors, and law enforcement agencies.
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Chapter 3. Court Personnel

The Minority and Justice Task Force set out to assess the demographic profile of employeesin
the Nebraska state court system in an effort to understand to what extent court staffs reflect the racial and
ethnic makeup of the community in which they live and work. The question was whether racial and
ethnic minorities are underrepresented, as compared to their percentage in the population, among county
and district court employees and throughout the state' s judicia infrastructure. While underrepresentation
does not necessarily demonstrate systemic or purposeful bias on the part of the state’ s courts, a court
community that does not reflect the racia and ethnic composition in the community may creste the
impression that the state’ s courts are an unwelcome, even hostile, environment for minorities and can
perpetuate a distrust of the legal system (Idaho Justice System Report 1996; Report of the Oregon
Supreme Court Task Force on Racia/Ethnic Issuesin the Judicial System 1994). Thus, the Task Force
views the following analysis of the diversity of the judiciary and personnel employed by the state' s courts
as vita to a comprehensive study of the Nebraska court system.

The data for this section were collected from many different sources, most notably the Nebraska
Administrative Office of the Courts. For comparison purposes employment data from the United States
District Court for the District of Nebraska was also examined (the Nebraska federal court). The Nebraska
Administrative Office of the Courts collected demographic information from each state judicia
employee, including judges and other employees of the state justice system. Since there is no central
administrative unit for the state' s district courts, personnel data from these courts were collected from
each of the 93 Nebraska district court clerks.

The information discussed throughout this section is better understood when put in context with
the state’ sracial and ethnic makeup. Nebraska' s white majority represents 87.3% of the state's
population. Blacks are 4.0%, Asian or Pacific Ianders are 1.3%, and Native Americans are 0.9% of
Nebraska s population. Those of Hispanic descent, the only ethnicity prominently discussed in this study,
represent 5.5% of the state's citizenry (2000 U.S. Census). These percentages vary by county. Table 3-1
shows the 13 most diverse counties.

Table 3-1: Nebraska Counties With at Least 10% Minority Population

Population White Black Native American Asian  Hispanic
Thurston 7,094 455% 0.2% 52.0% 0.1% 2.4%
Dakota 20,347 70.9% 0.6% 1.9% 3.1% 22.6%
Dawson 24,432 72.8% 0.3% 0.7% 0.7% 25.4%
Colfax 10,423 73.0% 0.1% 0.2% 0.2% 26.2%
Douglas 465,683 78.2% 11.5% 0.6% 1.7% 6.7%
Scotts Bluff 36,617 79.7% 0.3% 1.9% 0.6% 17.2%
Hall 53,304 83.7% 0.4% 0.3% 1.1% 14.0%
Sarpy 125,836 87.1% 4.4% 0.4% 1.9% 4.4%
Box Butte 11,844 87.7% 0.4% 2.7% 0.5% 7.6%
Sheridan 5,997 87.6% 0.1% 9.2% 0.1% 1.5%
Madison 35,549 88.3% 0.9% 1.2% 0.4% 8.6%
Morrill 5,363 88.6% 0.1% 0.7% 0.2% 10.1%
Lancaster 252,090 88.7% 2.8% 0.6% 2.9% 3.4%

Source: 2000 U.S. Census.
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Nebraska Judicial System

The Constitution of the State of Nebraska distributes the judicia power of the state among the
Supreme Court, Court of Appeals, district courts, separate juvenile courts and county courts. All state
courts operate under the administrative direction of the Supreme Court. In addition to the courts created
by the Congtitution, included in the Nebraska judicia system is a statewide Workers Compensation
Court. Operation of the statewide probation system is aso the responsibility of the Nebraska Supreme
Court.

While federal courts are outside the purview of a state task force, the Nebraska federa court is
included in this study because it draws from the same employee base and serves the citizens of the state of
Nebraska in much the same way as the county and district courts. The tribal courts were not included in
this study due to the complexity of sovereignty and jurisdictional issues.

Nebraska State-Administered Courtsand Probation Offices

The Nebraska Supreme Court, the Nebraska Court of Appeals, the Nebraska county courts, and
Nebraska s probation employees are, for administrative purposes, served by an entity known as the
Adminidtrative Office of the Courts. For the purpose of evaluating court personnel these courts and the
probation system are considered as a unitary system. Asthe following tables illustrate, of the 666 state
court employees, minorities comprise 5.4% of personnel (see Tables 3-2 through 3-6). Among the 385
probation employees, 3.1% identify themselves aracia or ethnic minority (Table 3-7).

Table3-2: Nebraska Judges

Total Minority

Supreme Court Judges 7 0
Court of Appeals Judges 6 0
District Court Judges 55 0
Separate Juvenile Court Judges 10 2
County Court Judges 59 2
Workers' Compensation Judges 7 0

144 4 (2.8%)

Table 3-3: Supreme Court and Court of Appeals Offices

Total Minority Total Minority
Clerk of Supreme Court 1 0 Administrative Assistant 9 0
Staff Attorney 2 0 Assistant Staff Attorney 1 0
Reporter of Decisions 1 0 Law Clerk 26 0
Counsel for Discipline 1 0 Bailiff 2 1
Assistant Counsel for Discipline 2 0 Assistant Librarian 2 0
Supreme Court Librarian 1 0 Journal Clerk 2 0
Dispute Resolution Coordinator 1 0 Word Processing Assistant 1 0
Assistant Clerk of Supreme Court 1 0 Editorial Assistant 1 0
Assistant Reporter 2 0 Publications Coordinator 1 0
57 1(1.8%)
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Table 3-4: Administrative Office of the Courts

Court Administrator
Probation Administrator
Associate Administrator

Deputy Probation Administrator

Financial Officer
Public Information Officer
Network Administrator

Computer Support Technician

Payroll Assistant
Staff Assistant
Court Application Analyst

Information Systems Specialist
Interstate Compact Admin. Asst.

Financial Administrative Assistant

Administrative Secretary
Receptionist

Table 3-5: County Court Employees

Judicial Administrator
Clerk Magistrate IV
Clerk Magistrate 111
Clerk Magistrate 11

Assistant Judicial Administrator

Clerk Magistrate |
Division Manager
Assistant Clerk 1
Assistant Clerk |
Accounting Clerk
Administrative Secretary
Judicial Assistant

Court Stenographer
Cashier

Bailiff/ Courtroom Clerk
Records Clerk 111
Registrar

Records Clerk

Clerk of Court (part time)

83

Total
1
1
4
2
1
1
1
1
1
1
9
1
1
1

25
2
30.5

Total

Minority
0

0
0
0
0
0
0
0
1
0
1
0
0
0
0
0
2

(6.7%)

Minority

3
2
10
13

0
53
8
16
41
11
4
13
12
11
17
3
6
160

13
396

0
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0
39 (9.8%)
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Table3-6: Court Reporters

Total Minority
Official Court Reporter 63 0
63 0 (0.0%)

Note: Official court reporters are state employees
who work in the district courts. Their sdariesare
paid by the Supreme Court.

Table 3-7: Probation Office Employees

Traditional Probation Total Minority Intensive Supervision Probation  Total Minority
Supervisor 3 0 |SP* Supervisor 1 0
Office Manager 15 0 ISP Coordinator 6 0
Chief Probation Officer | 8 0 I SP Senior Probation Officer 12 1
Chief Probation Officer 11 6 0 | SP Probation Officer 14 0
Chief Probation Officer I11 1 0 ISP Trainee 6 0
Deputy Chief Probation Officer 12 0 ISP Case Manager 2 0
Case Manager 10 1 I SP Senior Secretary 4 0
Senior Probation Officer 92 5 ISP Secretary | 6 0
Probation Officer 51 1 ISP Secretary 1l 1 0
Probation Officer Trainee 24 0 52 1(1.9%)
Senior Secretary 37 3
Secretary | 29 0 Grants Total Minority
Secretary |1 18 0 Drug Court Coordinator 4 0
Drug Technician 11 1 Senior Probation Officer 3 0
317 11 (3.5%) Probation Officer 4 0
Trainee 2 0
Drug Technician 2 0
Secretary | 1 0
16 0 (0.0%)
Cumulative Total 385 12 (3.1%)

*|SP stands for Intensive Supervision Probation.

Nebraska Separate Juvenile Courts

Nebraska has three separate juvenile courts located in Douglas, Lancaster, and Sarpy Counties.
Separate juvenile courts were introduced in Lancaster County. Additional separate juvenile courts have
since been created in Douglas and Sarpy Counties. These counties were chosen due to the high number
of juvenile-related cases. In those counties without a separate juvenile court, juvenile cases are heard in
the county courts.

Separate juvenile courts are courts of record for matters involving neglected, dependent, and
delinquent children. Separate juvenile courts also have jurisdiction in domestic relations cases where the
care, support, or custody of minor children is an issue. Where concurrent jurisdiction applies, the county
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atorney decides in which court to file the case. Cases involving individuals under age 18 that are filed in
the district courts are filed under the crimina code and, therefore, are technically not juvenile cases. The
three separate juvenile courts have the same jurisdiction and employ the same court procedures as the
county courts acting as juvenile courts, although all employees other than the court reporter are county
employees. Table 3-8 illustrates that racial and ethnic minorities comprise 11.4% of the separate juvenile
courts employees.

Table 3-8: Separate Juvenile Courts

Total Minority
Bailiffs 10 0
Court Reporters 10 0
Support Staff 15 4
35 4 (11.4%)

Nebraska District Courts

Digtrict courts are trial courts of general jurisdiction and are organized into 12 judicia districts to
serve all 93 counties of the state. Fifty-five district judges serve these judicial districts. The Nebraska
court system has undergone two consolidations in the past three decades. The Nebraska district court
system was origindly consolidated from 93 district courts with separate and distinct personnel to 21
regional court districtsin 1972. This consolidation sought to reduce the costs of maintaining judges and
court staff in sparsely populated rura counties where few felony cases were adjudicated (Sittig 1984).
This number was then reduced in 1992 to the 12 regiona court districts that currently make up the
Nebraska district court system. Each county has its own court within those 12 districts.

Individua counties, each with an eected district court clerk, hire district court staffs, al of whom
are employed by the county and not the state. Conversely, county court employees are state employees.
Thus, unlike the county courts, Nebraska's district court employees are not under the direction of the
Administrative Office of the Courts. With no central administrator, data for these courts were much more
difficult to collect. Four different |etters requesting statistical information were sent directly to each of
the 93 clerks of the Nebraska district courts in July, September, January, and March of 2001 and 2002.
These four letters produced 35 responses from various Nebraska district court clerks around the state. All
of the Nebraska district courts having not reported by the spring of 2002 were contacted by telephone
during the week of May 27-31, 2002. Eventuadly, al district courts reported.

The Nebraska district courts have smaller casel oads and therefore tend to have somewhat fewer
employees than the county courts. In 13 counties throughout the state, an employee of the district court
aso works part time in county court due to the small number of cases. In many of the state’s less
populated counties, there might not be a need to hold ajury trial in agiven year. These counties need far
fewer employees than the more populous counties and routinely “share” employees across both the
district and county courts. Careful effort was made to collect information only on Nebraska district court
employees, however, some county court employees may have been counted twice, due to this overlap in
personnel. Table 3-9 compares the racial and ethnic diversity of employeesin the state' s county courtsto
those employed by Nebraska district courts. Most of the state’ s misdemeanor crimina cases and all
traffic and municipa citations are handled at the county court level. All state felony trids are held in
district court.
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Adams
Antelope
Arthur
Banner
Blaine
Boone
Box Butte
Boyd
Brown
Buffao
Burt
Butler
Cass
Cedar
Chase
Cherry
Cheyenne
Clay
Colfax
Cuming
Custer
Dakota
Dawes
Dawson
Deuel
Dixon
Dodge
Douglas
Dundy
Fillmore
Franklin
Frontier
Furnas
Gage
Garden
Garfidd
Gosper
Grant
Greeley
Hall
Hamilton
Harlan
Hayes
Hitchcock
Holt
Hooker
Howard

Table 3-9: County and District Court Employees

County Court District Court
al Minority Total Minority
0 6 0
2
1
3
3
2
2
2
3
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Jefferson
Johnson
Kearney
Keith
Keya Paha
Kimball
Knox
Lancaster
Lincoln
Logan
Loup
Madison
McPherson
Merrick
Morrill
Nance
Nemaha
Nuckolls
Otoe
Pawnee
Perkins
Phelps
Pierce
Platte

Polk

Red Willow
Richardson
Rock
Sdine
Sarpy
Saunders
Scotts Bluff
Seward
Sheridan
Sherman
Sioux
Stanton
Thayer
Thomas
Thurston
Valey
Washington
Wayne
Webster
Whedler
York

86

County Court District Court
Total Minority Total Minority

2 0 3 0
1 2

2 2

4 3

1 2

2 3

2 2
47

11
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396

0
0
0
0
0
0
5
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
4
0
0
0
0
0
0
0
0
0
0
0
0
0
0

39(9.8%) 352

0
0
1
0
0
0
1
0
1
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
1
0
2
0
0
0
0
0
0
0
0
0
0
0
0
0
0
13

(3.7%)



Nebraska Workers Compensation Court

Court Personnel

The Workers Compensation Court is a part of the state court system, under the supervision of the
Nebraska Supreme Court. However, the Workers Compensation Court has its own administrative office
separate from the Nebraska Administrative Office of the Courts and has separate personnel policies. Its
personnel are employed by the state of Nebraska with expenditures appropriated by the state legidature.

Table 3-10: Workers Compensation Court Employees

Administrator

Statistical Specialist
Applications Developer Lead
Infrastructure Supp. Analyst Lead
Applications Developer Senior
Attorney

Mediation Coord./Legal Assistant
Public Information Officer

Public Information Specialist
Public Information Technician
Senior Computer Operator
Computer Operator

Auditor

Compliance Examiner

Medical Services Specialist
Compliance Program Assistant

Total Minorities
1 0
1 0
1 0
1 0
1 0
3 1
1 0
1 0
1 0
1 0
1 0
1 0
1 0
2 0
1 0
1 0

Independent Medical Examiner Rep.

Rehabilitation Specialist

Clerk of the Court

Business Manager

Information Technology Manager
Deputy Clerk

General Counsel

Public Information Manager

Coverage-Claims/Voc. Rehab Mgr.

Judicial Assistant

Law Clerk

Assistant Clerk
Accounting Clerk
Staff Assistant

Office Clerk
Receptionist/ Secretary

United States District Court for the District of Nebraska

Total Minorities
1 0
3 0
1 0
1 0
1 0
1 0
1 0
1 0
1 0
3 0
1 0
4 1
1 0
4 0
2 0
2 0
47 2 (4.3%)

Employees of federal courts are not under the oversight of the Nebraska Supreme Court,
Adminigtrative Office of the Courts, or any state district court clerk. Instead, they are federal employees,
subject to federal employment guidelines. While the Nebraska federal court has separate hiring and equal
employment procedures, al courtsin the state of Nebraska draw from the same employment base and
have discretion to hire and fire court employees. Thus, an assessment of the hiring practices of the
Nebraska federal court provides a point of comparison.

Judges

Table3-11: Nebraska Federal Court Judges

Chief U.S. District Judge
U.S. District Judge
Senior U.S. District Judge
U.S. Magistrate Judge
Bankruptcy Judge

Total Minority
1 0
3 0
2 0
3 0
1 0
10 0 (0.0%)
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Pretrial Services Office

Chief Pretrial Services Officer
Administrative Specialist

Data Quality Analyst

Supervising Pretria Services Officer
Pretrial Services Officer

Pretrial Services Assistant

Office of the Clerk

Clerk of Court

Chief Deputy Clerk

Chief Information Officer
Assistant Systems Manager
Deputy Clerk

Courtroom Deputy Supervisor
Docket Clerk Supervisor
Automation Specialist

PC Systems Administrator
Help Desk/Software Trainer
Court Reporter

Financial Specialist

Financial Technician
Secretary to Clerk/Chief Deputy Clerk
Space/Facilities Manager
Human Resources Specialist
Property/Procurement Specialist
Administrative Assistant

Jury Administrator

Budget Analyst

Courtroom Deputy

Docket Clerk

Docket Clerk Specialist

Table 3-12: Nebraska Federal Court Personnel

Total Minority
1 0
1 0
1 0
1 0
7 0
2 0
13 0 (0.0%)
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N

(9.1%)

Chambers Staff

Secretary to Judge or Magistrate
Law Clerk

Pro SeLaw Clerk

Probation Offices

Chief Probation Officer
Deputy Chief Probation Officer
Supervisor Presentence Unit
DataQuality Analyst
SystemsManager
Automation Specialist
Probation Officer

Budget Analyst

Personnel Specialist

Senior Probation Clerk

Bankruptcy Clerk's Office
Clerk of Court

Chief Deputy Clerk

Deputy in Charge

Director, Information Services
Assistant Systems Manager
Case Administrator Supervisor
Network Admin/Programmer
Automation Support Specialist

Automation Specialist/Web Admin.

Budget Analyst

Operations Specialist
Property/Procurement Specialist
Training Specialist

Quiality Assurance Analyst

Case Administrator

Intake Specialist

Courtroom Deputy

Relief Courtroom Deputy

Cumulative Total

Total

Minority

Total: 27

0 (vacant)
1
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0
0
0
0 (0.0%)

(17.1%)

(7.1%)

13 (8.0%)

The Nebraskafedera court is subject to various federal laws, policies, and procedures set forth by

the Judicial Conference of the United States and the Administrative Office of the United States Courts.

These include equal opportunity policies relating to employee recruitment, retention, and promotion. In

addition to the federa guidelines, the Nebraska federal court ingtituted its own aspirational goal in July

2000 that within three years 20% of the court’s staff and chambers' staff, excluding judicia officers, be

drawn from underrepresented groups such as black, Hispanic, Asian or Pacific Idander, or Native

American. Judicia officers were excluded from this goal because the President of the United States, with

the consent of the Senate, and not the court, selects U.S. District Court judges. The Nebraskafedera

court reports that the 20% goal was used so as to mirror the population diversity in Omaha, the location of
the court’s largest facility. The clerk of the Nebraska federa court and respective agency heads monitor
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thisgoal. Degpite efforts to the contrary, as of the end of 2002, the Nebraska federal court reported little
progress in reaching this goal.

As aresult of the adoption of this god, the Nebraska federal court has increased its efforts to
recruit minority employees. These include expanding the pool of organizations to which announcements
are sent, using word of mouth of current employees, and emphasizing bilingual and multicultural
credentials. The judges receive periodic written status reports on the progress. Unlike the Nebraska
federa court, the state court system has not set aspirational goals for diversity among its employees.

Court Personnel Diversity in Nebraska's Most Diverse Counties

According to the 2000 U.S. Census, 12.7% of Nebraska respondents identified themselves as a
racia or ethnic minority. As the aforementioned tables illustrate, the percentage of minority
representation of employees in the Nebraska county courts (5.4%), probation offices (3.1%), Nebraska
district courts (3.1%), Nebraska federal court (8.0%), and workers' compensation courts (3.7%) is below
Nebraska s minority population percentage.

Given the fact that minorities are concentrated in relatively few areas across the state, a statewide
analysis may not accurately reflect the relationship between the overall population of the state and
minority employment in the courts of the state. 1n order to take a more specific ook at those counties
with the highest minority populations, Table 3-13 reflects the demographic percentage of racial and ethnic
minorities in the state’'s most diverse counties to their respective Nebraska district and county courts.

Table 3-13: Diversity of Courtsin Nebraska Counties With at Least 10% Minority Population

County Population Court Diversity

White Minority District Courts County Courts
Thurston 45.5% 54.5% 0.0% (0of 2) 0.0% (0of 2)
Dakota 70.9% 29.1% 0.0% (0 of 4) 0.0% (0 of 6)
Dawson 72.8% 27.2% 0.0% (0 of 4) 42.9% (3 0of 7)
Colfax 73.0% 27.0% 0.0% (0 of 2) 0.0% (0 of 3)
Douglas 78.2% 21.8% 9.1% (6 of 66) 32.9% (26 of 79)
Scotts Bluff 79.7% 20.3% 33.3% (20of 6) 44.4% (4 of 9)
Hall 83.7% 16.3% 0.0% (0 of 8) 0.0% (0 of 13)
Sarpy 87.1% 12.9% 5.3% (1 of 19) 5.0% (1 of 20)
Box Butte 87.7% 12.3% 0.0% (0 of 2) 0.0% (0 of 3)
Sheridan 87.6% 12.4% 0.0% (Ofor 2) 0.0% (0for 3)
Madison 88.3% 11.7% 0.0% (0 of 4) 0.0% (0 of 8)
Morrill 88.6% 11.4% 0.0% (0 of 3) 0.0% (0of 2
Lancaster 88.7% 11.3% 4.2% (1 of 24) 10.6% (5 of 47)

Source: 2000 U.S. Census.

With the exception of Scotts Bluff County (33.3% minority), the Nebraska district courts of
Nebraska s most diverse counties do not have employee racid and ethnic diversity that reflects the
demographics of the counties. Among the county courts of Nebraska s most diverse counties, three
courts (Dawson 42.9%, Douglas 32.9%, and Scotts Bluff Counties 44.4%) have staff diversity that
mirrors or exceeds their corresponding community’s racial or ethnic makeup. While dightly below the
percentage of diversity in the county, Lancaster County Court’s staff closely mirrors that of the county.

It is noteworthy that Thurston, Dakota, Colfax, Hall, Box Butte, Sheridan, Madison, and Morrill Counties
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have no minority court personnd in either district or county court despite the fact they represent eight of
Nebraska s most diverse counties. Specifically, Hall County, the fourth most populous in the state with
amost 9,000 minority citizens, has no minority court employeesin either court.

Stratification of Positions

The court employee data collected from both county and district courts suggests that minorities
occupy lower-level positionsin the courts. Therefore, it isimportant to look at the stratification within
the court system. To examine this, positions in Nebraska s county courts and probation offices have been
separated into hierarchical categories, including: Judicia, Administrative, Management, Judicial Support
Staff, Administrative Support Staff, Automation Support Staff, and Support Staff.

Table 3-14: Levels of Positionsin Nebraska's Courts*

State-Administered Courts  Total Minority Percent

Judicial 136 4 2.9%
Administrative 9 0 0.0%
Management 68 2 2.9%
Judicia Support Staff 9 0 0.0%
Administrative Support Staff 25 3 12.0%
Support Staff 239 27 11.3%
Total 666 36 5.4%
Workers Comp. Court Total Minority Percent
Judicial 7 0 0.0%
Administrative 23 1 4.3%
Management 7 0 0.0%
Judicial Support Staff 8 1 12.5%
Administrative Support Staff 1 0 0.0%
Support Staff 8 0 0.0%
Total 54 2 3.7%
Probation Offices Total Minority Percent
M anagement 56 0 0.0%
Support Staff 329 12 3.6%
Total 385 12 3.1%

As Table 3-14 demonstrates, in the state-administered courts and probation offices, minority
employees are primarily concentrated in various support staff positions with less autonomy and lower
compensation. The vast mgjority of minority employees in the state-administered courts are support staff
(77.2%).

In addition, a survey of Nebraska court personnel, discussed at length in the following pages,
demonstrates that a smaller percentage of minority respondents (75.7%) are employed in full time
positions than are their white counterparts (86.7%). Also, more minority respondents (16.2%) than
whites (1.6%) are contract workers. Contract workers are amost exclusively interpreters (spoken and

sign language).
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Table 3-15: Employment Status

Number Full Time PatTime Contractor

White 383 86.9% 11.5% 1.6%
Minority 37 75.7% 8.1% 16.2%
Total 420 86.0% 11.2% 2.9%

Note: These dataare from asurvey of Nebraska court personnel.

Across virtualy every level of employment, minorities are underrepresented in Nebraska' s
courts. Minorities are a so more concentrated in support staff positions with little autonomy, less
compensation, and are more likely to hold part time positions than are their white counterparts.

Nebraska's county court system, under the administration of the Nebraska Supreme Court and
Adminigtrative Office of the Courts, has achieved greater diversity among its court personnel than the
state’ s district courts. County courts have one central administrative office, whereas each district court is
managed by an elected official, adistrict court clerk, who answers to his or her constituents and not to the
Nebraska Supreme Court. With no established policy to promote diversity, district court clerks have had
less success creating a workplace that matches or seeks to match the racid and ethnic composition of the
given community.

Hiring, Retention, and Promotion

To better understand the hiring, retention, and promotion practices and policies of Nebraska's
district courts and the Administrative Office of the Courts, which administers the state' s county court
system, the Task Force surveyed almost 500 current Nebraska court employees and requested equal
opportunity policies from the worker’s compensation court, each of Nebraska s 93 district courts, and the
Nebraska Supreme Court, which includes the Adminigtrative Office of the Courts, Nebraska Court of
Appedls, county courts, and probation offices.

While many states have undertaken an examination of the racia and ethnic makeup of the courts,
few have specifically inquired as to the hiring practices, retention and development policies, and
perceived advancement opportunities for minority employees. Addressing these issues may provide
insight as to perceived and actua barriers to employment, retention, or advancement in Nebraska s court
system. Additionally, by understanding these concerns, the Task Force may be able to help the courts
create amore positive court environment for minority employees and perhaps creaste a more
representative court system.

Resear ch Methods and Data L imitations

The Minority and Justice Task Force sent surveys to each employee of Nebraska s county and
district courts, the Nebraska Supreme Court, and Court of Appeals, as well as each employee of the
Nebraska federa court. Thisincludes permanent employees, such as court reporters, bailiffs, record
clerks, etc. and contract workers, such as language interpreters. It did not include judges, who, as
members of the Nebraska State Bar Association, were sent copies of the Bar survey. The personnel
survey was devel oped by the Personnel Subcommittee of the Minority and Justice Task Force. It includes
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many previoudly tested questions asked in either national surveys by the National Center for State Courts,
American Bar Association, or other like institution, or state task forces and commissions studying racial
and ethnic underrepresentation in the legal community. The survey had 54 questions, including nine
requesting demographic data

Each of the 1,267 surveys mailed March 15, 2002, included a self-addressed, stamped envelope.
Asof May 1, 2002, approximately 480 surveys had been returned. Another 14 were received in May,
bringing the total return to 494. Thus, just over 37% of the population of county, district, and Nebraska
federal court employees returned the surveys.

A 494-person survey of a population of 1,267 puts the margin of error at +/-3.5% for the entire
sample. Since the vast majority of respondents are white, amost 92%, the margin of error for white
respondents is basically the same as the margin of error for the entire sample, a +/-3.6%. The margin of
error for minority respondents is substantialy higher at +/-9.9%, despite the fact that 40 of 67 minority
court employees returned the survey. Thisis because margin of error takes into account the raw number
of population as well as the raw number of respondents. Thus, a handful of minority respondents could
substantially affect the percentages, while an additional couple of white respondents would not affect the
totals significantly.

A more complete discussion of the research methodology is found in Chapter 5, page 139.

Recruitment and Hiring Practices

One method to examine recruitment and hiring practices is to examine the ways by which
individuals found their current positions. For instance, do whites primarily use networking or get
recruited for their positions? Do minorities use similar “closed channels’ or are their employment
methods limited to more * open channels’ such as answering advertisements or actively searching for

employment? The survey results suggest that minority and white court personnel find their jobs through
fairly similar means.

Table3-17: Finding Current Position

Number Family Friend Networking Advertisement Recruited Other* Multiple

White 392 51% 17.9% 4.8% 24.0% 11.5% 20.2% 16.6%
Minority 39 0% 28.2% 1.7% 15.4% 12.8% 15.4% 20.5%
Total 431 4.6% 18.8% 51% 232% 11.6% 19.7% 16.9%

*Included in the other category are responses such as promoted, elected, and used career or job services.

The survey findings show that white respondents are more likely to respond to advertisements
than minority respondents. Conversely, minority respondents are more likely than white respondents to
use friends, networks, and multiple meansin finding their current positions. These findings may suggest
that attracting minority applicants takes a more creative approach than just advertising open positionsin
traditional forums. It should be noted that while percentage differences between white and minority
respondents exist, these differences are within the margin of error.

In addition to better understanding the methods used by court personnel to find employment, the
Task Force was interested in the efforts to recruit minority personnel. When asked if the court for which
they work took specific steps to recruit minority employees, a majority of respondents to the survey did
not know or were unaware of specific efforts to recruit minorities. Of those who were aware of hiring
practices, 12.5% believed that their employer took serious steps to attract minority applicants.
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Table 3-18: Court Recruitment Efforts

Yes, serious  Yes, but not No, but it has
Number steps serioussteps been discussed No Don’'t know
White 326 12.6% 2.1% 1.8% 26.0% 57.4%
Minority 35 11.4% 17.1% 8.6% 17.1% 45.7%
Total 361 12.5% 3.6% 2.5% 25.2% 56.2%

The survey also inquired about employees perception of hiring practices, specificaly, applicant
gualifications and employers hiring preferences. The resultsindicate that alarge discrepancy existsin
how white and minority court personnel perceive the qualifications needed by minorities. The mgority
(53.8 %) of minority respondents believe that to be hired, minorities need to be better qualified than white
applicants. Conversely, 3.0% of white respondents believe that minorities need better qualifications to be
hired by the Nebraska court system. The differences in white and minority response are large enough to
indicate that they are not a consequence of random error. Nevertheless, more than 90% of all respondents
disagreed and 46.1% of minority respondents disagreed with the proposition that minorities need better
qualifications than whites to be hired by Nebraska' s courts. This difference is also outside the margin of
error.

Table3-19: To BeHired, Minorities Need Better Qualifications Than Whites

Strongly Strongly

Number Adgree Adgree Disagree Disagree
White 204 1.0% 2.0% 49.0% 48.0%
Minority 26 26.9% 26.9% 19.2% 26.9%
Total 230 3.9% 4.8% 45.7% 45.7%

The survey also asked respondents about perceived reverse discrimination practices in the courts.
In other words, personnel were asked whether minorities are given hiring preferences over better-
gualified whites. Results show that over 20% (22.0%) of white respondents believe that minority job
candidates receive preferential treatment. Only 13.0% of minority respondents agree with this
proposition. These findings are within the margin of error. What is more striking is that minorities and
whites are significantly divergent in their level of disagreement. While significantly more minorities
strongly disagree (47.8%) rather than disagree (39.1%) that minorities are given hiring preferences over
better-qualified whites, white personnel were significantly more likely to disagree (53.0%) rather than
strongly disagree (25.0) with this statement. These results fall outside the margin of error, suggesting that
these percentages demonstrate significant differences in minority and white respondents. Further analysis
suggests that respondents in courts with no minority employees are more likely to hold the opinion that
minorities are given hiring preference over better-qualified whites.

Table 3-20: Minorities Are Given Hiring Preference Over Better-Qualified Whites

Strongly Strongly

Number Agree Agree Disagree Disagree
White 168 7.1% 14.9% 53.0% 25.0%
Minority 23 4.3% 8.7% 39.1% 47.8%
Total 191 6.8% 14.1% 51.3% 27.7%
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When completing the survey, several court employees took time to submit written commentsin
addition to answering the survey questions. A handful of court employees commented that their employer
was trying too hard to hire minorities for court openings. For instance, one court employee stated that
minorities are considered despite having few qualifications.

| feel that our court goes to the extremes in hiring minorities. They are hired
over more qualified white candidates. They have even lowered the
requirements for a position in order to accommodate candidates from
underrepresented groups.

Retention and Development

Court personned also were asked about their current job satisfaction and practices leading to
professiona development and retention, specifically those related to access to networks that might benefit
their careers, mentoring relationships, and assignment to advanced tasks. The following tables highlight
factors that pertain to retention and development of court employees.

In Table 3-21, both white (92.2%) and minority (79.0%) respondents report that they are very
satisfied or satisfied with their professiona situation. Table 3-22 shows that while a significantly higher
percentage of minority respondents believe they are assigned less complex tasks than their white
counterparts, a high percentage of both white (91.5%) and minority (72.0%) respondents disagree or
strongly disagree with the statement. Table 3-23 shows that both white and minority respondents have a
similar view of the networks open to furthering their careers. Table 3-24 suggests a difference in the way
white and minority respondents feel about the mentoring opportunities available to employees. Minority
personnel (70.0%) were significantly more likely than whites (17.9%) to believe that whites have more
networking opportunities. Finally, Table 3-25 suggests that this extends to opportunities for professional
advancement. While the mgjority of both white and minority respondents believe opportunities exist for
minority advancement, whites are significantly more likely to believe (96.0%) this than are minority court
respondents (59.3%).

Table 3-21: Satisfaction With Professional Situation

Very Somewhat
Number Satisfied  Satisfied Satisfied Dissatisfied
White 379 42.7% 47.5% 8.2% 1.6%
Minority 33 39.5% 39.5% 13.2% 7.9%
Total 417 42.4% 46.8% 8.6% 2.2%

Table3-22: Minorities Tend To Be Assigned L ess Complex Tasks

Strongly Strongly

Number Agree Agree Disagree Disagree
White 142 2.1% 6.3% 50.0% 41.5%
Minority 25 20.0% 8.0% 48.0% 24.0%
Total 167 4.8% 6.6% 49.7% 38.9%

94



Court Personnel

Table 3-23: Satisfaction With Networks Important to Career

Very Somewhat
Number Satisfied  Satisfied Satisfied Dissatisfied
White 360 17.5% 53.1% 22.5% 6.9%
Minority 35 11.4% 45.7% 34.3% 8.6%
Total 395 17.0% 52.4% 23.5% 7.1%

Table 3-24: Informal Mentoring Networks Are More Widely Available
to White Personnel Than Minority Personnel

Strongly Strongly

Number Agree Aagree Disagree Disagree
White 140 3.6% 14.3% 60.0% 22.1%
Minority 20 20.0% 50.0% 15.0% 15.0%
Total 160 5.6% 18.8% 54.4% 21.3%

Table 3-25: Minorities Have Equal Opportunity
for Professional Advancement

Strongly Strongly

Number Aaree Aagree  Disagree  Disagree
White 149 30.9% 65.1% 2.7% 1.3%
Minority 27 14.8% 44.4% 29.6% 11.1%
Total 176 28.4% 61.9% 6.8% 2.8%

Court Workplace Environment

Finaly, Nebraska s court personnel were asked whether the court workplace environment for
minorities has improved, remained the same, or gotten worse over the past five years. Just over 40%
(41.1%) of court personnel characterize the work environment for minority court employees as getting
better. Nearly 55% (54.8%) believe that the environment is the same and 4.0% believe that the
environment is getting worse. When délineated by the race and ethnicity of the respondents, the numbers
only change dightly. Just less than 50% (47.4%) of minority court personnel believe that the court
environment is getting better. The mgority of white court personnel believe that the environment is the

same (57.1%).

Table3-26: Work Environment for Minorities
Over the Past Five Years

Getting Staying Getting
Number Better the Same Worse
White 105 40.0% 57.1% 2.9%
Minority 19 47.4% 42.1% 10.5%
Total 124 41.1% 54.8% 4.0%
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Equal Employment Opportunity Practices and Policies

The Task Force aso took note of the hiring procedures of each court, specifically whether each
court has established equal employment opportunity policies. Thus, EEO policies were requested from 93
district courts. The Administrative Office of the Courts, the state office that oversees the state-
administered courts, provided the data for the county courts. Individuals from each district court provided
asummary of those palicies.

State-Administered Court System

The “ state-administered court system” refers to those entities under the administrative direction of
the Supreme Court through the Nebraska Administrative Office of the Courts. 1n addition to each of the
93 county courts, this office administers the state probation system, the Nebraska Supreme Court staff,
Nebraska Court of Appeals staff, and the employees of the administrative office.

The policy on equal employment for county courts, set forth by the Nebraska Supreme Court, is
asfollows. “The Nebraska Supreme Court endorses the philosophy of equa employment opportunity.
Employment will be made without discrimination on the basis of race, color, religion, sex, national origin,
political affiliation, marital status, physical or mental handicap, or age. Such employment action
includes, but is not limited to, recruitment, hiring, job assignment, training, transfer, promotion,
discipline, benefits, and educational opportunities.” Measures to assure that these mandates are
employed have been incorporated into hiring practices at dl levels of the Nebraska state-administered
court system.

Nebraska District Courts

Nebraska district courts are not under the direction of the Nebraska Supreme Court but instead
are independently managed by the elected district court clerk in cooperation with the county of origin.
Thus individual counties, each with a Nebraska district court clerk elected by the district’ s congtituents,
employ their own EEO guidelines and employment strategies.

With no central administrator, data for these courts were much more difficult to collect. Four
different |etters requesting statistical information were sent directly to each of the 93 clerks of the district
courtsin July, September, January, and March of 2001 and 2002. These four letters produced only 35
responses from various digtrict court clerks around the state. The Nebraska district courts not reporting
were contacted by phone during the week of May 27-31, 2002. Results from contacting al district court
clerksin Nebraska were too unreliable to analyze statistically. Over 10 counties responded that they did
not have EEO policiesin place. Upon inquiry, over 20 of the other counties replied that they were not
sureif they had EEO policies or did not know what EEO policies were.

Per ceptions of Diversity in Nebraska’sCourts

Specific questions in the surveys of court employees and the Nebraska State Bar Association
membership inquired as to whether minorities were adequately represented in judicia positions.
Nebraska court personnel were asked how strongly they agreed or disagreed with a genera statement
relating to al Nebraska judges, namely: “Racia and ethnic minorities are adequately represented among
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Nebraska sjudges.” A mgjority (59.8%) of court personnel disagreed or strongly disagreed with the
statement that racial and ethnic minorities are adequately represented among Nebraska judges, with
65.5% of minority personnel and 58.5% of white personnel disagreeing or strongly disagreeing.

Table3-28: Minorities Are Adequately Represented

Among Nebraska Judges
Strongly Strongly
Number Aagree Aagree Disagree Disagree
White 118 7.6% 33.9% 47.5% 11.0%
Minority 29 3.4% 31.0% 31.0% 34.5%
Total 147 6.8% 33.3% 44.2% 15.6%

Nebraska State Bar Association members were given the same statement, but were asked to apply
it to a number of specific courts, namely the Nebraska Supreme Court, Nebraska Court of Appeals,
Nebraska district courts, and Nebraska county courts. Table 3-29 shows that nearly 85% of minority Bar
members and 69.1% of white Bar members disagree or strongly disagree with the statement that racial
and ethnic minorities are adequately represented among Nebraska Supreme Court judges. There are no
minorities on the Nebraska Supreme Court.

Results were very similar when Nebraska attorneys were asked about the Nebraska Court of
Appeals (Table 3-30). Again, amost 84% of minority respondents and 70% of white Bar members
disagree or strongly disagree that racial and ethnic minorities are adequately represented among Nebraska
Court of Appealsjudges. There are no minorities on the Nebraska Court of Appedls.

When asked about Nebraska' s district court judges, again, amost 85% of minority Bar members
disagreed or strongly disagreed with the statement that racial and ethnic minorities are adequately
represented among Nebraska district court judges (Table 3-31). The percentage of white Bar members
who also disagree or disagree strongly fell to just over 59%. There are no minorities among the judges of
Nebraska s district courts.

In Table 3-32, 70% of minority Bar members disagree or disagree strongly with the proposition
that minorities are adequately represented among Nebraska's county court judges. Thisis compared to
just over 45% of white Bar members who disagree or strongly disagree. There are two minority county
judges among Nebraska s 59 county judges.

Finaly, the Bar members were asked about the separate juvenile courts and whether minority
judges were adequately represented. Just over 57% of minority Bar members disagree or strongly
disagree that minorities were adequately represented on the separate juvenile courts. Approximately 35%
of white Bar members aso reported that minorities are underrepresented on the separate juvenile courts.
Two of the 10 judges on the three separate juvenile courts are minorities (Table 3-33).

Table3-29: Minorities Are Adequately Represented
Among Nebraska Supreme Court Judges

Strongly Strongly

Number Adgree Adgree Disagree  Disagree
White 643 4.7% 26.3% 50.4% 18.7%
Minority 46 6.5% 8.7% 30.4% 54.3%
Total 689 4.8% 25.1% 49.1% 21.0%
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Table3-30: Minorities Are Adequately Represented
Among Nebraska Court of Appeals Judges

Strongly Strongly

Number Adgree Adgree Disagree Disagree
White 625 4.8% 26.4% 50.7% 18.1%
Minority 43 7.0% 9.3% 30.2% 53.5%
Total 668 4.9% 25.3% 49.4% 20.4%

Table3-31: Minorities Are Adequately Represented
Among Nebraska District Court Judges

Strongly Strongly

Number Aaree Agree Disagree  Disagree
White 605 5.1% 35.5% 44.6% 14.7%
Minority 46 6.5% 8.7% 32.6% 52.2%
Total 651 5.2% 33.6% 43.8% 17.4%

Table3-32: Minorities Are Adequately Represented
Among Nebraska County Court Judges

Strongly Strongly

Number Aagree Agree  Disagree  Disagree
White 602 7.5% 47.2% 33.6% 11.8%
Minority 46 6.5% 23.9% 30.4% 39.1%
Total 648 7.4% 455% 33.3% 13.7%

Table3-33: Minorities Are Adequately Represented
Among Juvenile Court Judges

Strongly Strongly

Number Aagree Agree Disagree  Disagree
White 494 9.9% 54.7% 26.5% 8.9%
Minority 42 11.9% 31.0% 33.3% 23.8%
Total 536 10.1% 52.8% 27.1% 10.1%

Court personnel and members of the Nebraska State Bar Association were also asked whether it
is important to increase the diversity of Nebraska' s judges and county attorneys and the effect this change
would have on the delivery of judicial servicesto Nebraska s minority community. Asillustrated in
Table 3-34, asubstantially greater percentage of minority court personnel (57.1%) and minority Bar
members (65.3%) believe that increasing the number of minority judges and county attorneys is very
important than did white court personnel (20.4%) and white Bar members (23.4%). In fact, over 31%
(31.6%) of white court personnel and 38.5% of white Bar members responded that it was not important to
increase the number of minority judges and county attorneys compared to 14.3% of minority court
personnel and 16.3% minority Bar members.

98



Court Personnel

Table 3-34: Increasing the Number of Minority Judges
and County Attorneys

Very Somewhat Not

Court Personnel  Number Important Important Important
White 206 20.4% 48.1% 31.6%
Minority 28 57.1% 28.6% 14.3%
Total 234 24.8% 457% 29.5%
Bar Members

White 710 23.4% 38.2% 38.5%
Minority 49 65.3% 18.4% 16.3%
Total 759 26.1% 36.9% 37.0%

A striking difference in perception arose from a court personnel question on the hiring and
promotion opportunities for minority judges. A near consensus of minority court personnel (93.8%)
responded that there were few or no hiring or promotion opportunities for minority judges compared to
43.1% of white court personnel. That means that almost 57% of white court personnel responded that
there are some or many hiring or promotion opportunities for minority judges while a mere 6.3% of
minority court personnel responded likewise.

Table 3-35: Advancement Opportunities
for Minority Judges

Number None Few Some Many
White 79 8.9% 34.2% 39.2% 17.7%
Minority 16 31.3% 62.5% 0.0% 6.3%
Total 95 12.6% 38.9% 32.6% 15.8%

Inappropriate Conduct by Judges, Lawyers, Court Personnd,
and Probation Employees

The Task Force aso was interested in the perceived treatment of minorities in the Nebraska court
system, and thus asked severa questions related to persona conduct. Respondents were asked to indicate
the frequency with which inappropriate incidents (inappropriate comments or slurs or disrespectful
treatment of minorities) occurred in their presence or to their knowledge.

An environment free of inappropriate comments or jokes of aracia or ethnic nature, racial or
ethnic durs, and disrespectful or discourteous treatment of minorities is essential in order to sustain a
successful racialy diverse workplace. For instance, the Ohio Commission on Racia Fairness found that
“when negative racia language use is common...it not only affects the work performance of thevictim
but that of the entire ingtitution. Thisisto say, that everyone in an ingtitution gains when there are norms
of respect applied to everyone...” (1999, 23).

Currently, neither the Nebraska Supreme Court nor the Nebraska State Bar Association requires
sengitivity, multicultural, or diversity training for judges or lawyers. The Administrative Office of the
Courts coordinates an orientation for new judges, which includes some sensitivity issues, but thereis no
formal training for existing judges unless ordered by the Supreme Court as disciplinary action.
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Overall Perceptions

Over 95% (96.4%) of court personnel and 88.5% of Bar respondents either strongly agree or
agree that court personnel are helpful and courteous. However, white court personnel (96.4%) and white
Bar members (89.0%) were more likely to agree or strongly agree than minority court personnel (78.9%)
and minority Bar members (80.8%).

Table 3-36: Court Personnel Are Helpful
and Courteous

Strongly Strongly
Court Personnel Number Aagree Agree Disagree Disagree
White 360 36.7% 59.7% 2.5% 1.1%
Minority 37 37.8% 40.5% 16.2% 54%
Total 397 36.8% 57.9% 3.8% 1.5%
Bar Members
White 763 19.8% 69.2% 8.8% 2.2%
Minority 47 8.5% 72.3% 2.1% 17.0%
Total 810 19.1% 69.4% 8.4% 3.1%

Bar respondents were more likely to report that they had witnessed inappropriate jokes or
comments, racia or ethnic durs, and disrespectful or discourteous treatment toward minorities by each of
atorneys, judges, court personnel, and probation employees than were court personnel respondents. The
only exception was that 2.7% more court personnel reported witnessing inappropriate comments or jokes
made by court personnel than did Bar respondents.

Minority respondents, both court personnel and Bar members, were amost aways more likely
than white respondents to report that they had witnessed or were aware of inappropriate jokes or
comments, racia or ethnic durs, and disrespectful or discourteous treatment toward minorities by each of
attorneys, judges, court personnel, and probation employees. The only exception was that 0.1% more
white Bar members reported witnessing inappropriate comments or jokes made by attorneys than did
minority Bar members.

In generd, judges were the least likely to be accused of making inappropriate jokes or comments,
using racial or ethnic durs, or acting disrespectfully toward minorities. Probation employees received
similar marks to judges. Court personnel and lawyers were the most likely to have been overheard
making inappropriate jokes or comments, using racia or ethnic durs, or acting disrespectfully toward
minorities.

When court personnel or members of the Nebraska State Bar Association responded that they had
witnessed or were aware of ingppropriate acts, the frequency of those acts was usually reported as
occurring “somewhat frequently” or “infrequently” as opposed to “frequently” or “very frequently.”
Notable deviations from this statement are discussed in the narrative that follows.

I nappr opriate Comments by Lawyers
When asked if they had heard inappropriate comments by lawyers, amajority of court personnel

(68.0%) and just over athird of Bar respondents (34.3%) reported that they had never heard or were not
aware of such comments. Just over half of minority personnel (54.1%) and 28.8% of minority Bar
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respondents said that comments of that nature had never been made in their presence. White respondents
reported similar experiences. Just over 59% (59.3%) of white personnel respondents and 28.7% of white
Bar respondents had never heard comments of that sort.

Table3-37: Inappropriate Comments or Jokes
Have Been Made by an Attor ney

Very Somewhat

Court Personnel Number Freguently Frequently Frequently Infrequently  Never
White 378 0.5% 2.9% 9.3% 28.0% 59.3%
Minority 37 5.4% 2.7% 16.2% 21.6% 54.1%
Total 415 1.0% 2.9% 9.9% 27.5% 58.8%
Bar Members

White 857 0.9% 7.2% 17.9% 45.3% 28.7%
Minority 52 1.9% 7.7% 34.6% 26.9% 28.8%
Total 909 1.0% 7.3% 18.8% 44.2% 28.7%

I nappr opriate Comments by Judges

Bar members and court personnel responded similarly when asked the frequency with which
inappropriate comments or jokes of aracia or ethnic nature have been made in their presence by ajudge.
Impartidity is an essentia aspect of ajudge, inherent to the position. Despite that, 28.5% of Bar
respondents and 21.0% of court personnel respondents reported knowing of or hearing such a comment or
joke made by ajudge. Conversely, a substantial mgjority, 71.5% of Bar respondents and 79.0% of court
personnel respondents, said that they had never heard such an inappropriate comment or joke made by a
judge.

Table 3-38: Inappropriate Comments or Jokes Have Been Made by a Judge

Very Somewhat

Court Personnel Number  Frequently Frequently Freguently Infrequently  Never
White 378 0.0% 0.3% 3.4% 16.9% 79.4%
Minority 37 2.7% 2.7% 8.1% 10.8% 75.7%
Total 415 0.2% 0.5% 3.9% 16.4% 79.0%
Bar Members

White 843 0.1% 0.9% 57% 21.4% 71.9%
Minority 51 2.0% 2.0% 5.9% 25.5% 64.7%
Tota 894 0.2% 1.0% 5.7% 21.6% 71.5%

I nappr opriate Comments by Court Personnél

Among both court personnel and Bar members, a majority of both white and minority
respondents reported that they had not heard of inappropriate comments by court personnel. Of those
who had, minority respondents were much more likely to state that these comments are somewhat
frequent in nature. In fact, amost half of minority court personnel (47.4%) reported that inappropriate
comments or jokes of aracia or ethnic nature have been made in their presence by court personnel
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compared to 36.4% of white court personnel. Over 40% (41.2%) of minority and 34.6% of white Bar
respondents al so reported that they have heard inappropriate comments or jokes made by court personnel.

Table 3-39: Inappropriate Comments or Jokes Have Been Made by Court Personnel

Very Somewhat

Court Personnel Number Frequently Frequently Frequently Infrequently Never
White 378 0.5% 2.6% 7.4% 25.9% 63.5%
Minority 38 0.0% 2.6% 23.7% 21.1% 52.6%
Total 416 0.5% 2.6% 8.9% 25.5% 62.5%
Bar Members

White 842 0.2% 1.3% 7.5% 25.5% 65.4%
Minority 51 2.0% 3.9% 21.6% 13.7% 58.8%
Total 893 0.3% 1.5% 8.3% 24.9% 65.1%

In addition to soliciting responses to survey questions, Bar members and court personnel were
asked to relate specific experiences about racia or ethnic bias or discrimination in the Nebraska court
system. One court employee included this account with the survey, demonstrating that another court
employee believes Higpanics should not live in Nebraska. There were a handful of accounts not
dissimilar to this.

A year ago | answered the phonein the clerk’ s office and a court employee
from one of the district courts called. She had questions about a criminal case
involving a Hispanic individual ....and this employee was having problems
preparing the needed documents for his appeal. Her comment to me was “|
wish they would send al these people back where they came from.” Needless
to say, she assumed she was speaking to a white person as she could have never
guessed that | was of Hispanic descent.... | fedl that it could benefit court
personnd to take training regarding minorities.

Another court employee, from a different region of the state, described an incident in
which a county court employee in her office withheld a document from a patron due to
stereotypical assumptions about her ability to read.

In one particular instance a county court personnel refused to give a college-
educated Native American woman a copy of a police report because there were
big words in there that she may not understand.

I nappropriate Comments by Probation Employees

Nearly three-quarters (74.0%) of court personnel responded that they had never heard
inappropriate comments by probation employees. Of this group, 64.9% of minority court personnel
respondents answered that they had never witnessed inappropriate comments or jokes of aracial or ethnic
nature by a probation employee compared to 74.9% of white court personnel respondents.

102



Court Personnel

Table 3-40: Inappropriate Comments or Jokes Have Been Made by a Probation Employee

Very Somewhat
Number Frequently Frequently Frequently Infrequently Never
White 371 0.0% 0.5% 6.7% 17.8% 74.9%
Minority 37 0.0% 0.0% 18.9% 16.2% 64.9%
Total 408 0.0% 0.5% 7.8% 17.6% 74.0%

Racial or Ethnic Slursby Attorneys
When asked the frequency with which they had heard racia or ethnic durs used by an attorney,

again fewer Bar respondents (26.9% minority and 34.8% white) reported having never heard racial or
ethnic surs used by an attorney than court personnel reported (62.2% minority and 68.6% white).

Table 3-41: Racial or Ethnic Slurs by an Attorney

Very Somewhat

Court Personnel Number  Frequently Freguently Freguently Infrequently Never
White 382 0.3% 2.1% 7.9% 21.2% 68.6%
Minority 37 5.4% 5.4% 10.8% 16.2% 62.2%
Total 419 0.7% 2.4% 8.1% 20.8% 68.0%
Bar Members

White 857 1.4% 5.4% 14.9% 435% 34.8%
Minority 52 0.0% 9.6% 25.0% 38.5% 26.9%
Total 909 1.3% 5.6% 15.5% 43.2% 34.3%

In addition to the comments made by those members of the Nebraska State Bar Association and
court personnel included in the survey, the Task Force received public testimony, either at one of eight
public hearings around the state or via letters mailed to the Task Force. A law firm staff member
submitted written testimony concerning a civil case involving an Hispanic plaintiff. She reported
overhearing the defense attorney, who is a partner in the firm, make several ethnic durs about the
plaintiff.

...1 overheard [attorney’ s name] refer to this person as a“wetback,” a“stupid
Mexican,” a“dirty Mexican,” and other racial durswhich | won’t repest.
Another attorney who works here asked [attorney’ s name] if he was going to
win the court case, and his response was, “I spoke to the judge that is hearing
this case, and he doesn't like Mexicans either, so it looks good.”

Racial or Ethnic Slurs by Judges

Over 21% (21.6%) of minority court personng and 33% of minority Bar respondents reported
having heard racial or ethnic durs used by ajudge. White respondents were aso aware of racial and
ethnic durs on the part of Nebraska judges, with nearly 21% of white Bar respondents and 14.7% of white
court personnel respondents indicating that judges have made racia or ethnic dursin their presence.
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Conversely, the mgjority of court personnel (84.7%) and Bar respondents (78.5%) reported having never
heard such dlurs.

Table 3-42: Racial or Ethnic Slursby a Judge

Very Somewhat

Court Personnel Number Freguently Frequently  Frequently Infrequently  Never
White 382 0.0% 0.0% 3.4% 11.3% 85.3%
Minority 37 0.0% 2.7% 10.8% 8.1% 78.4%
Total 419 0.0% 0.2% 4.1% 11.0% 84.7%
Bar Members

White 844 0.4% 0.7% 4.3% 15.4% 79.3%
Minority 51 2.0% 3.9% 3.9% 23.5% 66.7%
Total 895 0.4% 0.9% 4.2% 15.9% 78.5%

Racial or Ethnic Slursby Court Personnel

While a small percentage of respondents reported hearing or knowing of court personnel making
racial or ethnic slurs, minority respondents, both personnel and Bar members, were much more likely than
whites to report knowing of such incidents. Specifically, 40.5% of minority court personnel and 37.3% of
minority Bar members reported having knowledge of court personnel making aracia or ethnic dur. The
majority of court personnel (72.6%) and Bar respondents (73.1%) reported having never heard durs by
court personnel.

Table 3-43: Racial or Ethnic Slursby Court Personnel

Very Somewhat

Court Personnel Number Frequently Frequently Frequently Infrequently Never
White 383 0.3% 1.8% 4.7% 19.3% 73.9%
Minority 37 0.0% 2.7% 24.3% 13.5% 59.5%
Tota 420 0.2% 1.9% 6.4% 18.8% 72.6%
Bar Members

White 844 0.2% 1.1% 5.9% 19.1% 73.7%
Minority 51 2.0% 3.9% 11.8% 19.6% 62.7%
Tota 895 0.3% 1.2% 6.3% 19.1% 73.1%

Racial and Ethnic Slurs by Probation Employees

Almost 20% (19.8%) of all court personne reported having heard or knowing of racia or ethnic
surs by probation employees. Again, more minority court personnel (29.7%) than white personnel
(18.8%) reported having witnessed or knowing of such activity. Aswith judges and court personnel, the
substantial mgjority of respondents (80.2%) reported that they had never heard slurs by probation
employees.
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Table 3-44: Racial or Ethnic Slurs by a Probation Employee

Very Somewhat
Court Personnel Number Frequently Frequently Freguently Infrequently Never
White 377 0.0% 0.5% 4.0% 14.3% 81.2%
Minority 37 2.7% 0.0% 18.9% 8.1% 70.3%
Total 414 0.2% 0.5% 5.3% 13.8% 80.2%

Disrespectful Treatment of Minorities by Lawyers

Finally, court personnel and members of the Nebraska State Bar Association were asked the
frequency with which they had “witnessed disrespectful or discourteous treatment toward minorities by
an attorney.” Bar members were much more likely to report having witnessed disrespectful treatment by
another attorney than were court personnel. This was especialy the case among minority Bar members.
In fact, while 40.5% of minority court personnel responded that they had witnessed disrespectful
treatment on the part of alawyer, dmost two-thirds (62.7%) of minority Bar respondents reported having
seen disrespectful treatment. Conversaly, less than a sixth of white court personnel (15.0%) and over a
third (37.3%) of white Bar respondents reported the same. Thus, the majority of court personnel (82.8%)
and Bar respondents (61.3%) reported having never witnessed disrespectful or discourteous treatment by

alawyer.

Table 3-45: Disrespectful or Discourteous Treatment by a L awyer

Very Somewhat

Court Personnel Number Freguently Frequently  Frequently Infrequently  Never
White 381 0.0% 1.6% 2.4% 11.0% 85.0%
Minority 37 5.4% 8.1% 16.2% 10.8% 59.5%
Total 418 0.5% 2.2% 3.6% 11.0% 82.8%
Bar Members

White 855 0.5% 2.8% 11.0% 23.0% 62.7%
Minority 51 5.9% 9.8% 275% 19.6% 37.3%
Total 906 0.8% 3.2% 11.9% 22.8% 61.3%

Disrespectful Treatment of Minorities by Judges

More than 10% of court personnel (10.3%) and 22.2% of Nebraska State Bar Association
members responded that they “have witnessed disrespectful or discourteous treatment toward minorities
by ajudge.” When delineated by the race or ethnicity of the respondent, over 47% (47.1%) of minority
Bar respondents reported an awareness of this type of treatment. A substantially lower percentage
(20.7%) of white Bar respondents answered in the same manner. Just less than 10% (9.8%) of minority
Bar members reported having witnessed such treatment by ajudge very frequently. Again, the mgjority,
almost 90% of court personnel (89.7%) and more than three-quarters of Bar respondents (77.8%),
reported having never witnessed or known of disrespectful or discourteous treatment by a judge.

105



Court Personnel

Table 3-46: Disrespectful or Discourteous Treatment by a Judge

Very Somewhat

Court Personnel Number Frequently Frequently Frequently Infrequently  Never
White 382 0.0% 0.8% 1.6% 6.3% 91.4%
Minority 37 2.7% 2.7% 8.1% 13.5% 73.0%
Total 419 0.2% 1.0% 2.1% 6.9% 89.7%
Bar Members

White 847 0.4% 1.7% 5.3% 13.3% 79.3%
Minority 51 9.8% 3.9% 19.6% 13.7% 52.9%
Total 898 0.9% 1.8% 6.1% 13.4% 77.8%

Disrespectful Treatment of Minorities by Court Personnel

When asked about their experience of witnessing disrespectful or discourteous treatment toward
minorities by court personnel, almost 61% (60.5%) of minority and 85.8% of white court personnel
responded that they had never witnessed such acts. More than half (54.0%) of minority and 76.2% of
white Bar respondents said they had never witnessed such treatment. Of the minority Bar respondents
who reported witnessing disrespectful or discourteous treatment, 10.0% witnessed these acts very
frequently, another 10.0% witnessing these acts frequently.

Table 3-47: Disrespectful or Discourteous Treatment by Court Personnel

Very Somewhat

Court Personnel Number Frequently Frequently Frequently Infrequently Never
White 381 0.0% 1.6% 4.2% 8.4% 85.8%
Minority 38 7.9% 10.5% 13.2% 7.9% 60.5%
Total 419 0.7% 2.4% 5.0% 8.4% 83.5%
Bar Members

White 846 0.2% 1.7% 7.9% 13.9% 76.2%
Minority 50 10.0% 10.0% 10.0% 16.0% 54 0%
Total 896 0.8% 2.1% 8.0% 14.1% 75.0%

Disrespectful Treatment of Minorities by Probation Employees

When asked how frequently they had “witnessed disrespectful or discourteous treatment toward
minorities by a probation employee,” 77.8% of minority court personnel respondents answered that they
had never witnessed such disrespect, compared to nearly 91.3% of white court personne.

Table 3-48: Disrespectful or Discourteous Treatment by a Probation Employee

Very Somewhat
Number Frequently Frequently  Freguently Infrequently  Never
White 378 0.0% 0.5% 1.3% 6.9% 91.3%
Minority 36 2.8% 2.8% 11.1% 5.6% 77.8%
Total 414 0.2% 0.7% 2.2% 6.8% 90.1%
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Findings

In obtaining data, the decentralized nature of the Nebraska district courts made it difficult to collect
data regarding the number of minority employees employed by the district courts, the grievance
procedures, the number of complaints filed in the past year, and the hiring policies and procedures for
each district court.

In obtaining data, the centralized nature of the Nebraska county courts allowed for the thorough and
timely collection of data regarding the number of minority employees employed by the county courts
across the state, the grievance procedures in place, the number of complaints filed in the past year,
and the hiring policies and procedures for each county court.

Nebraska s racial and ethnic minorities are either absent or substantially underrepresented as
employees at every level of the state' s court system.

Minority candidates are more likely to seek and learn of job opportunities through friends, networking
and multiple means than through advertising or other traditional means.

Thereis no regular review to evaluate the diversity of the state’s court employees.

There is no uniform method in the Nebraska district courts for the processing of discrimination
complaints and there exists no uniform affirmative action or equal employment opportunity policies.

Significant differences in perception exist between white and minority court personnel concerning the
nature of the hiring process and the likelihood of minorities receiving preferentia or discriminatory
treatment, both in hiring and while on the job.

Court personnel and Bar members report having witnessed or that they were aware of inappropriate

comments or jokes of aracial or ethnic nature, racia or ethnic durs, and disrespectful and
discourteous treatment of minorities.
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Recommendations

1. The court systems and al individuals hiring court personnel should adopt aspirationa goals to have a
workforce that is reflective of a diverse community. Responsibility for attaining such objectives
should be delegated to appropriate administrators and job performance eval uations should include a
review of individual performance in attaining such goals.

2. The court systems should adopt, publish and enforce comprehensive policies for assuring equal
opportunity and recruitment of minority employees. Monitoring systems should be established at all
levels and administered to assure acherence to such policies to ensure that diversity commensurate
with that of the community is being achieved.

3. A forma discrimination complaint procedure should be developed by al court systems and
communicated to al employees of the court systems in personnel manuals given to al employees and
on announcements posted in court offices.

4. A forma education process should be designed, developed and repeated periodically by the Nebraska
Supreme Court to address differences in perception between white and minority employees.

5. All Nebraska court employment specifications and policies should be reviewed and updated to
encourage bilingual skills and multicultural knowledge where such capabilities would better serve the
public, and such skills should be appropriately compensated.

6. The Nebraska court systems should have, as a performance goal, an ongoing effort to recruit qualified
minority applicants for managerial and supervisory positions.

7. A variety of means should be used to inform minority candidates of employment opportunities.
These means should include, but not be limited to, multilingual advertisements placed in ethnic
centers, churches, and other locations where minorities will be reached. All advertisements should
emphasize that the court systems are equal opportunity employers.
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Chapter 4: Legal Profession

In arecent report, the American Bar Association’s Commission on Racid and Ethnic Diversity
concluded that the legal profession provides fewer opportunities for racial and ethnic minorities than for
whites (Milesto Go: Progress of Minoritiesin the Legal Profession 1998). The report indicated that the
goal of “full and equal participation” has not been met and is not close to being met. According to the
report by the Commission’s Profession Subcommittee, minorities represent 10% of those employed by
the legal profession, a percentage substantially lower than that found in the population (Miles to Go:
Progress of Minoritiesin the Legal Profession 1998). Thus, minorities are underrepresented, as compared
to their percentage in the population, in the nation’s legal community. In addition, compared to the mid-
1980s and early 1990s, the rate of increase of minority entry into the legal profession has dowed
considerably at the national level since the mid-1990s (Milesto Go: Progress of Minoritiesin the Legal
Profession 1998).

Underrepresentation in and of itself does not necessarily suggest overt bigotry or discrimination.
Instead, it suggests a more subtle, but ano less significant, barrier to full participation — specifically alack
of opportunity. Underrepresentation of racial and ethnic minorities in the legal community, as compared
to their percentage in the population, is a concern for severa reasons. Most importantly, adiverse
community is more likely to be an accepting community, sensitive to racial and ethnicity issues and the
unrecognized biases of those in the mgority (Idaho Supreme Court Fairness and Equality Committee
1992).

Research by the American Bar Association has documented racia disparitiesin the legal
profession (Miles to Go: Progress of Minoritiesin the Legal Profession 1998). For instance, minorities
traditionally have been underrepresented in firm partnerships and judicia appointments (Ibid.).
According to the Washington Minority and Justice Task Force (1990), despite similar levels of
educationa attainment, minority lawyers are more likely than whites to be employed as government
lawyers and public defenders, legal career options that pay substantially less than private practice.
Similarly, the Caifornia Judicial Committee on Racia and Ethnic Bias in the Courts found that despite
increases in minority law school graduates, these increases have yet to affect the total number of
minorities at the partnership level in large firms (1997). Moreover, other states have focused on the
concern that minorities are underrepresented on the staff of state bar associations, especialy in positions
of influence (Florida Supreme Court Racid and Ethnic Bias Commission 1990). In short, minorities
experience unique difficulties to employment, recruitment, career advancement, attrition, and lack of
professiona devel opment opportunities (Michigan Supreme Court Task Force on Racial/Ethnic Issuesin
the Courts 1989; Miles to Go: Progress of Minoritiesin the Lega Profession 1998).

For these reasons, the Minority and Justice Task Force has chosen to examine the opportunities
for minorities in Nebraska s legal profession by collecting data from Nebraska s law schools,
administering a survey of Nebraska State Bar Association members, and conducting focus groups with
affected parties. These methods assess the “attitudes’ of those who responded. These attitudes are not
necessarily reflective of reality as much as the respondents’ perceptions of redlity.

Recruitment, Admission, Mentoring, and Placement
by the Law Schoolsin Nebraska

Nebraska has two law schools, the University of Nebraska College of Law and Creighton
University School of Law. Each currently has a student body of more than 400. In 2002, the University
of Nebraska enrolled 415 students, while Creighton has a somewhat larger student body at 487. Of these
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902 law students, 83, or 9.2%, are racia or ethnic minorities, representing three minority races (black,
Native American, and Asian), and two minority ethnicities (Hispanic and Arab). Discussed below are the
data collected on the recruitment, admission, mentoring, and placement of minority law students. The
law schools' recruitment policies, procedures, and efforts to diversify are discussed separately at the end
of this section.

Table 4-1 illustrates the student body enrollment for the University of Nebraska College of Law
and Creighton University School of Law from 1992 to the present compared to national enrollment
figures. Minority errollment at Creighton increased steadily over the decade from alow of 6.4% in 1992
to ahigh of 11.6% in 2001. The University of Nebraska witnessed a dight decline over that same period,
topping out a 10.3% in 1994. Minority enrollment at the University of Nebraska College of Law is
currently 7.8%. Percentages at both law schools are approximately half that of minority enrollment
nationaly.

While the population of Nebraska lacks the racial and ethnic diversity found in many states— the
U.S. population is 30.9% minority, Nebraska is 12.7% — the University of Nebraska College of Law and
Creighton University School of Law recruit prospective law students nationaly. Minority enrollment in
law schools nationally was 20.6% in 2001, which is 66.6% of what would be “expected” given the
diversity of the U.S. population.

Table4-1: Minority Enrollment at Nebraska’s Law Schools
1992 to Present

University Creighton
of Nebraska University National

Year Raw Percentage Raw Percentage Percentage
1992 45/ 464 9.7% 38/592 6.4% 16.6%
1993 47/ 469 10.0% 38/ 557 6.8% 17.8%
1994 45/ 437 10.3% 35/536 6.5% 19.1%
1995 38/415 9.2% 36/504 7.1% 19.7%
1996 37/386 9.6% 42/ 477 8.8% 19.7%
1997 35/373 9.4% 49/ 449 10.9% 19.6%
1998 33/393 8.4% 39/424 9.2% 20.1%
1999 29/ 379 7.7% 40/ 427 9.4% 20.2%
2000 23/372 6.2% 45/ 453 9.9% 20.6%
2001 34 /396 8.6% 54/ 467 11.6% 20.6%
2002 32/415 7.8% 51/ 487 10.5% NA

Sources. University of Nebraska College of Law and Creighton University School

of Law

Note: University of Nebraska minority enrollment numbers include international
students while those provided by Creighton University do not include international
students. It should be noted, however, that the number of international students
tendsto be small.

In Tables 4-2 and 4-3, the enrollment figures for each year from 1992-2002 are further delineated
into the specific race and ethnicity categories. Over the period, one in which overall enrollment dropped
11.0%, the University of Nebraska witnessed a sharp decline in black enrollment and relatively consistent
enrollment across the other categories. Creighton minority enrollment remained relatively steady across
racia and ethnic groups throughout the decade despite a 19.0% decline in overall enrollment during the

period.
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Table4-2: Minority Enrollment at the University of Nebraska College of Law

1992 to Present

Native Percent
Year White Black Hispanic American Asian  Minority/Overall Minority
1992 419 17 11 4 13 45/ 464 9.7%
1993 422 21 13 5 8 47/ 469 10.0%
1994 392 16 17 2 10 45/ 437 10.3%
1995 377 10 13 2 9 38/415 9.2%
1996 349 10 13 2 12 37/386 9.6%
1997 338 7 9 2 17 35/373 9.4%
1998 360 11 7 1 14 33/393 8.4%
1999 350 10 7 1 11 29/379 7.7%
2000 349 7 6 0 10 23/372 6.2%
2001 362 6 14 0 14 34/ 396 8.6%
2002 383 3 13 3 13 32/415 7.8%

Source: University of Nebraska College of Law.

Note: International studentsareincludedin Table 4-2.

Table4-3: Minority Enrollment at the Creighton University School of Law

1992 to Present

Native Percent
Year White Black Hispanic American Asian Minority/Overall Minority
1992 554 17 16 0 5 38/592 6.4%
1993 519 16 20 0 2 38/557 6.8%
1994 501 13 16 0 6 35/536 6.5%
1995 466 14 14 0 10 38/504 7.5%
1996 411 11 16 1 14 42 /453 9.3%
1997 399 13 21 3 12 49/ 448 10.9%
1998 385 9 20 3 7 39/424 9.2%
1999 387 12 19 4 5 40/ 427 9.4%
2000 408 15 2 3 5 45/ 453 9.9%
2001 409 19 20 5 10 54/ 463 11.6%
2002 431 16 21 3 11 51/482 10.5%

Source: Creighton University School of Law.
Note: International students are not included in Table 4-3.

Table 4-4 shows the two law schools' minority job placement rates in comparison to nationa
placement rates. In both cases, the figures appear to closely paralel nationa placement rates. The
University of Nebraska College of Law does not maintain placement records delineated by race, but the
overal numbers are similar to the national trend. The placement percentages for Creighton University
School of Law graduates suggest that there islittle difference in placement by race or ethnicity, and where
differences exist, they are largely reflective of anational trend. Table 4-4 does not differentiate between
those graduates who remain in Nebraska and those who accept jobs elsawhere. Asaresult, Table 4-4
cannot be used to determine how successful Nebraska is in retaining within the state minority graduates of
its own law schools.
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Table4-4: Nebraska L aw School Placement Rates from 1998 to 2000

Private  Public Judicia  Non-
Practice  Sector Business Clerk Profit Academic Other  Unknown

University of Nebraska College of Law*

White NA NA NA NA NA NA NA NA

Minority NA NA NA NA NA NA NA NA

Total 415%  30.3% 12.5% 9.5% 3.0% 3.2% 0.0% 0.0%
Creighton University School of Law

White 50.8% 19.5% 19.2% 7.2% 15% 1.2% 0.3% 0.0%

Minority 40.0% 17.5% 25.0% 0.0% 2.5% 0.0% 15.0% 0.0%

Total 49.6% 19.3% 19.8% 6.4% 1.6% 1.1% 1.9% 0.0%
National Placement Rates

White 57.4% 12.1% 12.7% 129% 21% 0.9% 0.0% 2.1%

Minority 49.9% 17.3% 14.7% 98%  4.4% 1.7% 0.0% 1.9%

Sources: University of Nebraska College of Law and Creighton University School of Law.
*The University of Nebraska College of Law does not collect placement statistics by race and ethnicity.

Law School Faculty and Administration

Currently, the University of Nebraska College of Law has three full time minority faculty
members and no minority administrators. Creighton School of Law has three full time minority faculty
members and no minority administrators.

Table4-5: Law School Faculty and Administration Diversity
- 2002-03 Academic Year -

Total Minority Percentage

University of Nebraska College of Law

Full time Faculty 28 3 10.7%

Administrators 4 0 0.0%
Creighton University School of Law

Full time Faculty 3 3 9.1%

Administrators 5 0 0.0%

Sources: University of Nebraska College of Law and Creighton University
School of Law.

In afocus group with minority law students from the state' s two law schools, severa students
expressed a desire for amore diverse faculty at their respective law schools, but at the same time stated
their belief that the current law faculty treats them equaly.

| don't feel like any of our faculty members redlly treat us differently from any

of the other students. Just generaly, they are pretty welcoming. They are
supportive. And if we have any problems with any professor, | don't think it's
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ever based on arace or ethnicity issue. It's more or less a personadity thing
where we just don't click.

Research M ethods and Data L imitations

This section includes three types of data. The first is objective data from the law schools and the
Nebraska State Bar Association. The second is attitudinal data collected by a survey of nearly athousand
members of the Nebraska State Bar Association. Finally, the Task Force gathered experiential datafrom
focus groups with minority law students and Bar members.

The focus groups were held in September of 2002. Participants included 14 law students, seven
from the University of Nebraska College of Law and seven from Creighton University School of Law.
Five identified themselves as black or biracia, five as Hispanic, three as Asian, and one as Arab-
American. The lawyer focus group had seven participants, ranging from nine to 23 years experiencein
Nebraska s legal community. Five of the lawyers identified themselves as black or biracial, and the other
two were Hispanic. Severa focus group comments are included in this section. It should be noted,
however, that these attitudes do not necessarily reflect the attitudes of all minority law students or
minority lawyers, but instead are examples of attitudes that exist within those groups.

Through a grant from the Nebraska State Bar Association, the Minority and Justice Task Force
sent a survey to each active Bar member living in the state, totaing 4,754, on March 1, 2002.
Respondents were given until April 5to return the completed survey in the salf-addressed, stamped
envelope included in the mailing. By April 5, 960 responses were received. One reminder was sent via
email. Another 20 responses were received by April 20, bringing the total to 980, or 20.6% of the survey
population.

The survey was developed by the Legal Profession Subcommittee of the Minority and Justice
Task Force. It includes many previously tested questions asked in either national surveys by the National
Center for State Courts, American Bar Association, or other like institution, or state task forces and
commissions studying racia and ethnic underrepresentation in the legal community. The survey had 64
guestions, including 10 requesting demographic data.

By surveying 980 of 4,754 members, the margin of error for the entire sampleis +/-2.8%. Of the
estimated 114 minorities who are members of the Nebraska State Bar Association, 55 responded to the
survey. Since the vast majority of respondents are white, almost 95%, the margin of error for white
respondents is nearly the same as the margin of error for the entire sample, at +/-2.8%. The margin of
error for minority respondents is more difficult to calculate because the population total is uncertain, but
based on the Bar and U.S. Census estimates, the margin of error would be +/-9.5% (Manheim and Rich
1995, 428-429).

A more complete discussion of the research methodology is found in Chapter 5, page 139.

Per ceptions of Nebraska State Bar Association Members

Generaly spesking, the survey responses indicate that substantial differencesin perception and
experience exist between white and minority Bar members. For greater detail on methodology, see the
Research Methods section. These differences cross educational, hiring, and promotional opportunities
and include court environment, as found in other research areas, most notably the Personnel and
Employment Section.

Specificaly, white Bar members responding to the survey (84.9%) agreed or strongly agreed that
law schools in Nebraska do an adequate job recruiting and admitting qualified minority law students.
Substantially fewer of Nebraska s minority lawyers responded that they agreed there is adequate
recruitment and admissions of minorities (43.6%). Nonetheless, 82.1% of the overall respondent pool
agreed or strongly agreed that the law schools do an adequate job admitting qualified minority students.
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Table4-6: Law Schoolsin Nebraska Adequately Admit
Qualified Minority Law Students

Strongly Strongly

Number Adgree Aagree Disagree  Disagree
White 531 22.8% 62.1% 10.4% 4.7%
Minority 39 12.8% 30.8% 38.5% 17.9%
Total 570 22.1% 60.0% 12.3% 5.6%

This sentiment is again reflected when Bar members were asked if law schools in Nebraska
should do more to recruit and admit qualified minority law students. While most minority Bar
respondents (78.0%) agree that more should be done to recruit minority students, alesser number of
whites (43.1%) believe that law schools in Nebraska should do more to recruit and admit qualified
minority law students. The difference between white and minority responses is sufficiently large that it is
very likely that the white and minority lawyers have, as groups, substantially different views on this issue.

Table4-7: Law Schoolsin Nebraska Should Do Moreto Recruit
and Admit Qualified Minority Law Students

Strongly Strongly

Number Aqgree Aagree Disagree Disagree
White 518 9.7% 33.4% 45.0% 12.0%
Minority 41 34.1% 43.9% 9.8% 12.2%
Total 559 11.4% 34.2% 42.4% 12.0%

Law Student Focus Group

In afocus group discussion, severa current minority law students offered suggestions on how to
increase and retain the number of minority law school students. They recommended exposing younger
students, even those in primary and secondary school, to the idea of practicing law and maintaining a
relationship throughout school.

| think there needs to be more emphasis in the schools, and | think part of it
would be a mentor type of program...where there's some reaching back into the
community and saying, hey, you can do this, too, and there is an area of
interest, and just to expose kids to the great wealth of areas that one can go into
with alaw degree. Aswas said, it doesn't even have to be the practice [of] law
but [in] administration or government or something else.

According to one focus group participant, minority students may not consider law as aredistic
profession because as they grow up they do not see many practicing lawyers the same race or from their
neighborhood.

I know that | never met a Hispanic lawyer until | got to college and | sought

oneout. | mean, it'sjust like that's pretty ridiculous that you have to look for
oneto find one.
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Others recommended that community colleges should also be used as recruitment poolsin an
effort to identify candidates likely to succeed in the four-year and post-graduate environment.

There should be a program that focuses also -- kids coming out of high school
wanting to go to a community college, not necessarily going straight to
undergrad, because there is a catch-up process, and | had to go through that
process but | did catch up. And | did start realizing there are more options for
me.

Several law students complained that the law schools' focus on Law School Admission Test
(LSAT) scores is problematic because it narrows the selection process down to one or two variables used
to predict success. One student mentioned that if the schools are going to rely so heavily on the LSAT,
then they should create a summer support program for interested minority applicants who failed to meet
the minimum LSAT for admission.

If [the state] is really interested in recruiting minorities, | think if you could
institute some sort of [program]... say if you get a certain score on the LSAT,
you take this program, we will give you a shot. We will let you in. After you
get in, it's up to you, but at least you know you have a shot at it. Something like
that | think would work.

L awyer Focus Group

In afocus group with minority lawyers from around the state, one minority lawyer with over 20
years experience working in the state’s court system argued that the law schools in Nebraska may have a
lack of incentive to recruit large minority classes due to concern about national rankings and the effect
that has on perceptions about the quality of education one receives from the institution.

| think there is a disincentive for law schools to promote a large minority class
because where accreditation istied to bar pass rates and class averages and this
kind of thing, many minority law students have difficulty because your scores
may not be as high as some of your peers or you have difficulty taking the test.
So | think there is afear from the law schools that we are going to weigh the
rest down. | think it's a misperception but it's their perception.

Another lawyer, a black graduate of the University of Nebraska College of Law, expressed
frustration with the admission and retention rate of minority students at the school, noting that there are
fewer minority law students now than there were when he graduated from the College of Law over a
decade ago.

The numbers have gotten smaller. The numbers who are graduating are getting
even smaller....And | think you can attribute that to the lack of having an
advisor and someone who feels they have a stake in the graduating of the
minority student.

Reflecting on this person’s law school experience, alaw school graduate was frustrated by what

she came to believe was inadequate institutional academic support for minority students. In fact, she
reported receiving better guidance from an informal organization of minority law students.
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| guess | would say | found no barriers to acceptance. The difficulty started
when | was in the law schooal, the lack of support, quite frankly. And then the
support that was made available to me was only because of the Minority Law
Student Organization on campus there in the law school that already existed. It
certainly didn't come from the mainstream college.

Apart from recruitment and admissions, the Task Force is aso interested in access to professional
opportunities for law students. Equality in access to these professional development opportunitiesis
crucia given the relative weight lega experience is given in the job market. Bar members were asked if
they felt that sufficient clerking and internship opportunities exist for minority law students. While the
magjority of whites (76.1%) responded that minorities have sufficient clerking and internship
opportunities, a significant majority of minority respondents (71.8%) believe that minorities do not have
sufficient opportunities.

Table 4-8: Sufficient Clerking and Internship Opportunities
Exist for Minority Law Students

Strongly Strongly

Number Agree Aagree  Disagree  Disagree
White 423 135% 62.6% 18.2% 5.7%
Minority 39 10.3% 17.9% 25.6% 46.2%
Total 462 13.2% 58.9% 18.8% 9.1%

The issue of sufficient summer opportunities brought several suggestions from current law
students. Several mentioned that in order to retain graduates, or even recruit potential students, the
schools need to work with the state and private firms to spur the experiential opportunities that will give
incentive to those who might stay.

If you want more lawyers in Nebraska, then there has got to be more
opportunity for them to get some kind of work while they are in schoal, find
some reason to want to stay.

Per ceptions of Law Student and Lawyer Opportunities

Whether discrepancies in opinion between white and minority respondents continue after law
school and into the job market will be further examined in the Hiring, Retention and Promotion Section;
however, since 86.8% of lawyers in the state of Nebraska graduated from law schools in Nebraska, the
law schools clearly are a pipeline for lawyers in the Nebraska legal community. Therefore minority law
school admissions are important to increasing the overal number of minority lawyersin the state. One
student argued that if the stat€’s legal community is interested in long-term diversification, the focus
should be to graduate in-state residents.

Once we get here, you know, it's really tough to keep somebody who comes to
Nebraska from another state who knows that | am just here for the three years
and I'm out. But if somebody goes to high school and does their undergrad
here, they would have a much better shot at retention.
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In afocus group with current minority law students, the mgjority of those in attendance expressed
hesitation about practicing in Nebraska after their graduation. One student cited the difficulty in finding a
desirable position as a contributing factor.

| thought about staying in Nebraska. | have looked &, like, alot of the big
firms here, a the minority partnership, and there is one here or one there. And
it seems like most of them have been hired in after they have had like a
successful legal career somewhere else. They don't get recruited in and work
their way up to partner at [firm name]. And that kind of bothered me alot. And
even like -- the people from the Midlands Bar Association [alargely minority
Bar Association in the Omaharegion] iswho | did speak with about this. They
told me that that’sthe way it ishere. And | don't know if | want to come out
here and struggle for eight or 10 years before | can go and get myself on a
partnership track at some big firm.

Severa practicing lawyers participating in the focus group made comments attesting to minority
students' perception of alimited job market in Nebraska. They have found few opportunities beyond the
traditional public positions.

It's true that minorities leave the state because there are no opportunities and no
one is making an effort to give opportunities. Very few. Likel say, many of
the minority lawyers that | have known have ether gone through Legal Aid or
they have come in as - started out maybe in the public defender's office or
something of that nature.

Others felt that the extra skills they possess, like linguistic skills and multiculturad training, were
not appreciated in Nebraska.

Y ou would think that with such a small minority group here, minoritiesin law
school, we would be courted alittle bit more by law firms, but you don't get
anything. And it seems like the kinds of things that should make you
marketable in ajob interview, like speaking another language...no one seemsto
find that useful or interesting or anything like that.

Hiring, Retention, and Promotion in Nebraska's
L egal Profession

The Task Force sought to understand the barriers that inhibit the membership of the Nebraska
State Bar Association from reflecting the racial and ethnic breakdown of Nebraska's population.
According to the 2000 U.S. Census, 12.7% of Nebraska s population is black, Hispanic, Native
American, Asian American, or another minority group defined by the U.S. Census. Among those, 4.0%
are black, 0.9% are Native American, 1.3% are Asian American, and amost 5.5% are Hispanic (either
white or black). The Nebraska State Bar Association membership is estimated to be 2.4% minority.

The Minority and Justice Task Force examined several issues related to obtaining and retaining
employment in the legal profession. More specificaly, the Task Force examined trends in the current
recruitment, hiring, retention, and advancement opportunities and practices available in Nebraska, as
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perceived by those working in the legal profession. This section examines the situation for minoritiesin
the legal profession in Nebraska and when possible, makes national and cross-state comparisons.

In a 1998 report on hiring and promotion practices by private law firms and government entities,
the American Bar Association found that minorities are underrepresented in the legal profession,
especially in upper-level jobs and the private sector (Miles to Go: Progress of Minoritiesin the Legal
Profession 1998). While demographic data of the state’s legal profession is not available’, anecdotal
evidence, as well as results from a survey of Nebraska State Bar Association members, suggests that this
is aso the case in Nebraska

Employment Opportunities

The survey of NSBA members covered several areas of interest across the hiring, retention, and
promotion spectrum. In many cases, including most of the results discussed here, minority Bar
respondents have substantially different experiences and hold much different perspectives on employment
practices and opportunities for minority Bar members than do white respondents. As discussed in the
previous section, the Bar survey only represents a snapshot in time for arelatively representative group of
Bar members. Since approximately one-fifth of the Bar “population” returned the survey, the findings
discussed here use margins of error to illustrate the potential error between the survey sample and actual
Bar membership.

The margin of error for white respondentsis +/-2.8% and the margin of error for minority
respondents is +/-9.5%. It is so much higher for minority respondents only because the raw number of
minority respondentsis so low compared to white respondents. Thisis afunction of the fact that only
2.4% of the Nebraska State Bar Association membership identify themselves as an ethnic or racial
minority. It isnot due to the percentage response from each group. In fact, the percentage response for
minority lawyers was higher than that of white lawyers.

There are noticeable differences in the positions currently held by minority and white Bar
respondents (see Table 4-9). While only the * Private Practice— Firms’ response category falls outside
the margin of error, atrend exists in the data suggesting that minoritiesin Nebraska s lega profession
hold higher percentages of academic, corporate, and government-public sector positions than those white
lawyers responding to the survey. Additionaly, minority lawyers responding to the survey are more
likely to be solo practitioners than are white respondents. In fact, the positions that white lawyers
substantially dominate are those in private practice law firms.

Table4-9: Bar Members Current Employment

Government- Private Private Lega
Number Academic  Corporate  Public Sector  Practice-Solo  Practice-Firm Services Other
White 878 1.1% 7.9% 21.5% 19.8% 43.5% 2.1% 4.1%
Minority 51 5.9% 15.7% 23.5% 25.5% 23.5% 2.0% 3.9%
Total 929 1.4% 8.3% 21.6% 20.1% 42.4% 2.0% 4.1%

Thisfinding, that lower percentages of the minority lawyers responding to the questionnaire are
employed by private law firms, is consistent with smilar findings both in other state reports and national
research (Milesto Go: Progress of Minoritiesin the Lega Prof ession 1998; Florida Supreme Court Racia
and Ethnic Bias Commission 1991; Michigan Supreme Court Task Force on Racial/Ethnic Issues 1989).
Additiona research, most notably in the state of Washington, has shown that minorities are more likely to

! Although the Nebraska State Bar Association keeps demographic information of its membership, race and
ethnicity is an optional variable, often not reported.
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be employed in government positions (Washington Minority and Justice Task Force 1990). Thisfinding
is supported here, but differences between the white and minority respondents fall within the margin of
error.

Of course, some of this may speak to the persona choice of those seeking jobs. However, isthe
nature of one’'s employment a matter of personal choice or afunction of opportunity, or both? Asone
minority lawyer argued, stereotyping may affect mainstream perceptions.

One of the thingsthat | don't like to seeis| think us minorities, we're
stereotyped into certain areas of law and, you know, | am trying to fight that
perception that, no, we don't al just do a certain type of law because of who we
are. We can do anything that we choose to do from patent law to antitrust. It
doesn't matter. We can run the gamut just like anyone el se can.

When asked, a high percentage of both minority (80.4%) and white (45.6%) respondents believe
that in Nebraska, there are more opportunities in private law firms for white lawyers than for minority
lawyers. Bar members aso were asked if they felt there are more opportunitiesin private law firms for
white lawyers, minority lawyers, or whether there was no difference.

Table4-10: More Opportunitiesin Nebraska sPrivate Firms
Are Available For:

Minority White No
Number Lawyers Lawyers Difference
White 439 8.2% 45.6% 46.2%
Minority 46 8.7% 80.4% 10.9%
Total 485 8.2% 48.9% 42.9%

The findings reported in Table 4-10 suggest that, among those responding, both Nebraska' s white
and minority Bar members believe that white graduates have a better chance at employment in private
firms. The American Bar Association Market Research Department, Division of Statistical Records,
recently found that first-year lawyers atlarge private firms receive a saary over two timesthat of a
lawyer employed in the public sector or working at a not-for-profit agency
(http://www.nalp.org/nal presearch/type0l1.htm).

Recruitment

The Nebraska State Bar Association survey asked how individual s obtained their current
positions. The findings suggest that white survey respondents are more likely to employ family and
networking connections and are more likely to have been recruited into their current position than are
minority lawyers who answered the survey. Minority respondents, on the other hand, are more likely to
answer advertisements and use connections through friends as a primary means of job searching. The fact
that minority members are more likely to be first-generation law school graduates makesit less likely that
they would use family connections to help secure a favorable employment opportunity. These findings
may be of interest to firms interested in designing effective recruitment efforts.

It should be noted that al these differences fall within the margin of error, so it isimpossible to
assert that any true differences exist in the population of Nebraska State Bar A ssociation members.
Instead, the survey results for Table 4-11 can only be viewed as representative of those within the
respondent pool and not the larger population.
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Table4-11: How Did You Find Out About Current Position?

Number Family Friend Networking Advertising Recruited Other* Multiple

White 809 8.5% 21.4% 10.3% 15.2% 11.1% 25.1% 8.4%
Minority 46 0.0% 28.3% 6.5% 23.9% 4.3% 23.9% 13.0%
Total 855 8.1% 21.8% 10.1% 15.7% 10.8% 25.0% 8.7%

*Other includes, among other things, placement offices and el ected positions.

One aspect of hiring practices that may help to explain this difference relates to the firm or
organization. Bar members were also asked if their current employer takes specific steps directed at
recruiting minority lawyers. Survey results indicate that a majority of Bar members responding (61.1%)
believe that their employer takes no steps to recruit minorities. Just over 15% (15.2%) of respondents
reported that their organization takes serious steps at recruiting minority lawyers and 1.9% responded that
the steps that were taken were not serious.

When delineated by employment type, public employees were almost half as likely (35.3%) as
lawyersin private practice in alaw firm (69.6%) to report that their employers have made no effort to
recruit minority lawyers. Solo practitioners reported little need for minority recruitment efforts. Over a
third of corporate lawyers did not know whether their employer undertook serious efforts to recruit
minority lawyers, which is twice the percentage of law firm employees who reported not knowing their
firms hiring practices. Controlling for differencein “don’t know” responses, corporate lawyers were
amost as likely to report alack of effort as lawyersin private firms.

Table4-12: Seriousness of Recruitment Efforts

Private Practice  Private Practice

Public Sector -Solo- -Firm- Corporate Other Overall
Y es — serious steps 23.8% 3.0% 12.1% 14.3% 21.4% 15.2%
Y es— but not serious steps 2.7% 1.5% 1.6% 0.0% 2.4% 1.9%
No — but it was discussed 2.0% 7.5% 9.5% 4.1% 14.3% 7.6%
No 33.3% 86.6% 60.1% 46.9% 35.7% 53.5%
Don't Know 38.1% 1.5% 16.7% 34.7% 26.1% 21.9%

When asked whether their firms' efforts to recruit and hire minorities were adequate, alarge
proportion of white (46.9%) and minority (37.5%) Nebraska State Bar Association members responded
that their firms' efforts to recruit and hire minorities are adequate. The importance of this response,
however, may be overshadowed by the high percentages of white (38%) and minority (37.5%) Bar
members who responded that they were unsure if their employer’ s efforts were adequate.

Hiring

The survey aso inquired about employees perception of hiring practices — specificaly, applicant
qualifications and employers  hiring preferences. Results indicate that the majority of Bar respondents
disagree (49.9%) or strongly disagree (39.5%) that minority lawyers need better qualifications than white
lawyers to be hired by their organization.

The Task Force aso inquired about perceptions of reverse discrimination. Bar members were
asked whether minorities are given hiring preferences over better-qualified whites. Results show that the
majority of Bar members responding to the survey either disagree (57.0%) or strongly disagree (24.0%)
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with this statement. While the mgjority of minority respondents (65.5%) strongly disagree that minorities
receive hiring preference over better-qualified whites, 19.6% of white respondents strongly disagree with
this statement. So, while both groups disagree with the statement, the difference liesin the degree to
which whites and minorities disagree. The size of the difference, however, suggests that it falls outside
the margin of error and thus s reflective of differencesin the population of Bar members, given that the
margin of error for white respondentsis +/-2.8% and the margin of error for minority respondents is +/-
9.5%.

Table4-13: Minorities Receive Hiring Preference

Strongly Agree Aqgree Disagree Strongly Disagree

White 5.6% 13.7% 61.1% 19.6%
Minority 10.3% 3.4% 20.7% 65.5%
Total 6.0% 12.7% 57.2% 24.1%

Minority lawyers in one focus group suggested that instead of a hiring preference, minorities
must be even more qualified than their white colleagues. For instance, one lawyer stated that private
firms create a double standard for minority lawyers they hire, creating higher qualification standards for
their minority hires.

It was frustrating that many firms believe that if we are going to hire a minority,
our level of what we expect is going to be up here for that minority and down
here for everybody elsein the firm.

In the same focus group discussion, other minority lawyers suggested that law firms should
consider factors other than the conventional indicators of success if the firm is serious about making every
effort to help minority lawyers and lawyers of underrepresented groups assimilate into the law firm
culture.

...the bottom line is the firms, especialy the big firms, are going to have to

start serioudly looking at the student overall instead of, you know -- to me, most
of the standardized tests don't gauge my intelligence, whatsoever. It just gauges
my ability to assmilate into the main culture. That'sall it does. And the reality
is, you know -- | know some of the top students in my class, | would go against
them in court any day. | would eat them up and spit them out. But the -- they
just want to look at numbers instead of looking at the overall person and
whether or not, you know, does that person have the temperament to be a
litigator or are they just going to be transactional and stand in a corner and

write briefs?

Training

Several states have examined multicultural training and its effects on the court workplace
(Louisiana 1996; Massachusetts 1994; New Jersey 1992). The Louisiana report concludes that “the lack
of such training often results in communication and perception problems and may result in actual
unfairness and bias’ (1996, 67). These findings relate to both court participants, in this case the public,
and the employee environment. Bar members were asked several questions regarding cultural training
issues. Thefirst relates to whether lawyers should be trained to understand the needs of specific minority
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groups. The mgority of Bar members responding to the survey agreed that lawyers should receive this
type of training (61.3%). There was little difference across response groups.

Table4-14: Lawyers Need Cultural Training

Strongly Strongly

Number Adgree Aagree Disagree  Disagree
White 757 8.5% 52.8% 32.8% 5.9%
Minority 49 20.4% 40.8% 32.7% 6.1%
Total 806 9.2% 52.1% 32.8% 6.0%

One section of the Nebraska State Bar Association survey asked about multicultural education or
training in Nebraska' s legal profession. In addition, respondents were asked about the corrective
measures they would recommend to enhance the legal profession vis-a-vis racia and ethnic bias in the
Nebraska court system. Thirty-eight percent of lawyers responding confirmed that they had participated
in multicultural training, with 20.2% reporting that their employer either required or encouraged this
training.

Table4-15: Participation in Multicultural Education or Training

Yes—itisrequired 11.0%
Yes—itisencouraged 9.2%
Y es— for own reasons 16.8%
No—but it isencouraged 15.5%
No—and it is not encouraged 47.4%

When asked whether additional training would be an advisable corrective measure, a mgjority of
respondents agreed. Once again, differencesin race and ethnicity are evident in the response percentages.
Beyond the margin of error, minority Bar members are more likely to find that additional training is very
important, while white respondents tend to see it as only somewhat important.

Table4-16: Recommend Cultural Sensitivity Training

Very Somewhat Not
Number Important Important | mportant
White 717 25.0% 48.3% 26.8%
Minority 49 49.0% 36.7% 14.3%
Tota 766 26.5% 47.5% 26.0%

Retention and Development

Professional development opportunities are important to a lawyer’s maturation and productivity.
These help to create career options, such as judicia selection opportunities, partnership offers, or even to
encourage those with political aspirations. Many states that have undertaken statewide investigations
have found that there are fewer, and less important, opportunities available for minority lawyers (Florida
Supreme Court Racial and Ethnic Bias Commission 1991; Michigan Supreme Court Task Force on
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Racial/Ethnic Issues in the Courts 1989). To assess the current situation in Nebraska, Bar members were
asked about their job satisfaction and practices leading to professional development and retention:
specifically, minorities' access to networks, mentoring relationships, fee-generating appointments, and
assignment to advanced tasks.

In generd, Nebraska Bar members responding to the survey are either very satisfied (39.9%) or
satisfied (44.9%) with their present professional situation. Minority Bar respondents, however, are more
likely to be only somewhat dissatisfied or dissatisfied with their present professional situation (32.0%)
than are white Bar members (14.3%). These totals fall outside the margin of error, suggesting that this
trend is likely found within the whole Nebraska State Bar Association. The leve of satisfaction, or in this
case dissatisfaction, on the part of minority lawyers suggests the existence of a “harsher environment” for
minority lawyers cited by the American Bar Association’'s Commission on Racial and Ethnic Diversity in
its 1998 report (Miles to Go: Progress of Minoritiesin the Legal Profession 1998). A similar distribution
of responses can be found regarding the Nebraska State Bar Association members perception of
networking access. Again, access to networking opportunities is an essential aspect of building collegial
connections that lead to career advancement. Thus, differencesin these opportunities are of great concern
to the Task Force.

Table4-17: Satisfaction with Professional Situation

Very Somewhat
Number Satisfied Satisfied Dissatisfied Dissatisfied
White 868 40.7% 45.0% 10.7% 3.6%
Minority 50 26.0% 42.0% 28.0% 4.0%
Total 918 39.9% 44.9% 11.7% 3.6%

When inquiring about access to networks important to their careers, more white Bar members
reported being satisfied (78.3%) than minority Bar respondents (54.1%). Again, these numbersfall well
outside the margins of error for the groups and likely reflect a difference in opinion existing in the larger
population. Almost half of the minority lawyers responding have experienced difficulty accessing these
networks. Thisfinding may help to explain why so many more minority lawyers were dissatisfied with
their professional situation, and chose to find types of employment outside the legal community or left the
state when these opportunities did not present themselves.

Table4-18: Accessto Networking Opportunities

Somewhat
Number Very Satisfied Satisfied Dissatisfied Dissatisfied
White 836 27.8% 50.5% 17.0% 4.8%
Minority 48 20.8% 33.3% 31.3% 14.6%
Total 884 27.4% 49.5% 17.8% 5.3%

A similar disparity is found in the perception of available mentoring networks. White Bar
members responding to the survey were substantially more likely (64.6%) to believe that there is no
difference in opportunity between minority and white lawyers to develop mentor relationships. Minority
Bar respondents were considerably less likely, outside the margin of error, to believe that thereis no
difference in opportunity (34.1%). In afocus group discussion, one minority lawyer argued that
networking can affect not only new opportunities, but the ability to thrive in one's current position.
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And what happens is once that person gets in the firm, everything isrosy for a
while. But at some point because you are-- you don't come from a family
where your father is CEO of this company or your father's good friend has this
business and you don't have the connections to bring in that business, so
eventually the partners stop coming to you and giving you work. So because
you don't have the connections and because you have been cut off from the very
peaple who have brought you in, you are isolated in the firm environment and
you eventudly fail in that environment and have to leave. Y ou haveto find an
dternative. And that, to me, is a cruel manner in which to treat people, and | see
that repeatedly amongst my peers who go to the larger firms. When | say
larger, I'm thinking at least 20 or more lawyers.

Table4-19: More Mentoring Relationship Opportunities

Minority White No
Number Lawyers Lawyers Difference
White 458 5.9% 29.5% 64.6%
Minority 4 4.5% 61.4% 34.1%
Total 502 5.8% 32.3% 62.0%

Minority lawyers responding to the survey are also more likely (44.4%) to believe that black,
Hispanic, and Native American lawyers receive fewer fee-generating appointments than do white lawyers
(7.5%). Again, these findings fall well outside the margin of error, suggesting that a similar phenomenon
exists among the larger population of Nebraska State Bar Association members. Thisis not an atypical
finding. The perception that minority lawyers do not receive an equitable share of fee-generating
appointments has aso been found in other states (Florida Supreme Court Racid and Ethnic Bias
Commission 1991; Michigan Supreme Court Task Force on Racia/Ethnic Issues in the Courts 1989).

Table4-20: Fewer Fee-Generating Appointments

Minority White No
Number Lawyers Lawyers Difference
White 294 7.5% 4.8% 87.8%
Minority 27 44.4% 11.1% 44.4%
Total 321 10.6% 5.3% 84.1%

One minority lawyer expressed frustration with the appointments made by the court. This lawyer
and othersin the focus group argued that the race or ethnicity of the assigning judge may affect the
appointment process.

| am not going for court appointments, but the only appointments | get are from
black judges or juvenile court judges. And there is one white female judge over
in [a court] who will appoint me. But | have never received an appointment
from awhite male judge even though | have avast experience in crimina -- as
aprosecutor and criminal defense work.

Anocther minority lawyer expressed a smilar view, suggesting that few appointments were
available for minority lawyers when the vast mgjority of judges are white men.
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...I do crimina work. | do civil work....Although | [have appropriate
experience | have] never received an appointment to represent a criminal
defendant in district court from awhite male judge.

Table4-21: Minority Lawyers Receive Less Complex Tasks

Number Strongly Agree Aagree Disagree Strongly Disagree
White 444 0.9% 4.3% 62.6% 32.2%
Minority 36 5.6% 25.0% 41.7% 27.8%
Total 480 1.3% 5.8% 61.0% 31.9%

The Task Force aso examined the perception that minority lawyers are assigned to less complex
tasks or duties, a practice that affects merit and advancement opportunities. While nearly one-third
(30.6%) of minority Bar members responding either agreed or strongly agreed that minority lawyers are
assigned less complex tasks, markedly fewer (5.2%) white respondents agreed or strongly agreed with
this statement. These findings also fall outside the parameters of potential error based on the size of the
samplein relation to the population.

Promotion

Previous studies from other states and the American Bar Association, in addition to scholarly
research, suggest that minority lawyers experience barriers to professional advancement (Milesto Go:
Progress of Minoritiesin the Lega Profession 1998; Cdlifornia Judicial Committee on Racia and Ethnic
Biasin the Courts 1997). For instance, research indicates that minority representation in manageria and
partnership positions remains miniscule (Miles to Go: Progress of Minorities in the Legal Profession
1998). To examine the situation in Nebraska, Bar members were asked about their perceived
opportunities for advancement. Responses suggest that whites are more likely to respond that they are
very satisfied or satisfied (76.8%) with their opportunities for professional advancement than are
minorities, who were less likely to respond that they are very satisfied or satisfied with these opportunities
(61%). Hence, while 23.2% of white respondents were somewhat dissatisfied or dissatisfied with their
career advancement possibilities, 36.0% of minority lawyers identified themselves as dissatisfied with
said opportunities.

Table4-22: Satisfaction with Professional Advancement Opportunities

Very Somewhat
Number Satisfied Satisfied Dissetisfied Dissetisfied
White 843 3L.0% 45.8% 16.6% 6.6%
Minority 50 18.0% 46.0% 20.0% 16.0%
Total 893 30.2% 45.8% 16.8% 7.2%

Bar members were also asked how strongly they believed that all Nebraska lawyers have equal
opportunity for professiona advancement. Results suggest that minority respondents are substantially
less likely to perceive that al Nebraska lawyers have equality in opportunity for professiona
advancement. Just over 70% of minority Bar members responding to the survey disagreed or strongly
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disagreed with the proposition that all Nebraska lawyers have an equa opportunity for advancement. An
additional 45.4% of white Bar members disagreed or strongly disagreed with the same statement.

Table4-23: All Nebraska Lawyers Have Equal Opportunity
for Advancement

Strongly Strongly

Number Aqgree Agree  Disagree  Disagree
White 684 7.9% 46.6% 36.8% 8.6%
Minority 48 8.3% 20.8% 33.3% 37.5%
Tota 732 7.9% 44.9% 36.6% 10.5%

In afocus group discussion, a black female lawyer mentioned the perception of differential
opportunity tracks by suggesting that those in powerful positions are reticent to hire or promote women or
minorities, much less female minorities.

The other thing is being treated the same when you are in the firm or
corporation. We don't want to be treated any differently. Don't think they have
to treat us and give us some kind of remediation road to the top. We want the
same track and the same opportunity as the other lawyers have, and we don't
get it. They put some people on the fast track; they put some people on the
dow, dow track. | know from experience. It just depends. They just don't see
you as having the same skills or -- | don't know if they are not used to, first of
al, particularly, black females. They are not used to anything but the old boy
network. White females are new. Black females are really new. And | don't
know if they think you -- in law school | took the same class you took. | am as
prepared as you are; took the same bar. But there seems to be this thing we
haveto treat him or her alittle Sower. And then another person comesin, they
are on the fast track.

Judicial Selection Process

In 1962, the Nebraska L egidature adopted a congtitutional amendment creating a system for the
selection of Nebraska' s judges not based on dections. Originally, this method of judge selection applied
only to the Nebraska Supreme Court and Nebraska district court judges, but now includes the selection of
all Nebraska judges.

The process begins when the Nebraska Judicial Resources Commission determines ajudicial
position to be vacant. The judicial nominating commission for that given areaor court is instructed to
nominate candidates to fill the position. There are seven nominating commissions for the Supreme Court,
six for the Court of the Appedls, three for the Separate Juvenile Courts, one for the Workers
Compensation Court, and 15 to select county and district court judges. Each judicia nominating
commission is chaired by either the Chief Justice or ajudge of the Nebraska Supreme Court and is
comprised of four lawyers and four nonlawyers, with aternates available. The chairperson is not avoting
member.

The current makeup of Nebraska judges, shown in the table below, includes four minorities, al
blacks. All four serve Douglas County.
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Table4-24: Nebraska Judges*

Total Minority Percentage
Supreme Court Judges 7 0 0.0%
Court of Appeals Judges 6 0 0.0%
District Court Judges 55 0 0.0%
Separate Juvenile Court Judges 10 2 20.0%
County Court Judges 59 2 3.4%
Workers' Compensation Judges 7 0 0.0%
Total 144 4 2.8%

*Federal judges are selected by a different process. None of
Nebraska's 10 federal judges are minorities.

Judicial Nominating Commission Member Selection

Since the judicia nominating commissions play a significant role in the judicia selection process,
the membership of these commissions becomes important. According to Neb. Rev. Stat. § 24-806 (Cum.
Supp. 2002), “lawyer members and aternate lawyer members of any judicia nominating commission
shall be members of the bar of the State of Nebraska and shall reside in the judicial district or area of the
state served by the commission,” with no more than two members being registered with the same political
party. Nominations to the lawyer member positions are made by lawyers residing in the district or areato
be served by the appointed judge and are collected by the clerk of the Supreme Court. If the number of
nominations received is insufficient, then the Nebraska State Bar Association nominates individuals
accordingly. A ballot containing the names of those persons nominated is then mailed to the active
members of the Nebraska State Bar Association residing in the district or area served by the commission.
Those individuals receiving the most votes become members of the judicial nominating commission.
Lawyers who have served on ajudicia nominating commission that has acted are barred from applying
for anomination by that commission for a period of two years after such service.

The Nebraska governor appoints each of the commission’s four laypersons as well as up to three
aternate members. The governor makes his or her appointments from alist comprised of individuals who
have expressed interest in the position or who have been nominated by their peers. Each appointee must
reside in the district or area to be served by the appointed judge and, again, no more than two appointees
may be registered members of the same political party. The governor has no set policy asto the racia
and ethnic diversity of the nominating commissions, but the governor’s administrator in charge of
nominations reported that the governor considers factors such as race and ethnicity when making
appointments in an attempt to form committees that are representative of the communities they serve.

Racial and Ethnic Makeup of Nebraska' s Judicial Nominating Commissions

The Nebraska State Bar Association provided data on the racial and ethnic makeup of the Bar's
appointments to Nebraska s judicial nominating commissions for 2001. The racial and ethnic data,
however, is only an educated guess, since members are not asked their race or ethnicity. According to the
best estimate of the NSBA, minorities comprise just over 2% of the Bar’s lawyer member appointments
and under 1% of the Bar’s dlternate lawyer member appointments to the judicial nominating commissions
(Figure 4-1 illustrates Nebraska sjudicia districts). Bar survey data suggest that minority Bar members
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serving on judicial nominating commissions reportedly reside in four counties: Kimball, Douglas,
Lancaster and Sarpy (digtricts 2,3,4, and 12). These numbers indicate that in many counties, minorities
are not overlooked for nomination, rather there are no minority lawyers in those counties.

An attempt was aso made to collect data on the racia and ethnic makeup of the governor’s
appointments to the judicial nominating commissions. Unfortunately, an insignificant number of
commission members reported their race or ethnicity because the governor’s office, like the Bar, does not
require individuals to provide this information. Thus, the Task Force does not know, or evenhave an
estimate of, the diversity of the governor’s selections.

Table4-25: Racial and Ethnic Makeup of Judicial Nominating Commissions
— LawyersOnly, 2001-2002 —

Members Alternates Members Alternates
Total  Minority Total Minority Total Minority Total Minority

Supreme Court County/District Courts

Chief 4 0 4 0 County First 4 0 4 0

First 4 0 4 0 District First 4 0 4 0

Second 4 0 4 0 County/District Second 4 0 4 0

Third 4 0 4 0 County Third 4 1 4 0

Fourth 4 0 4 0 District Third 4 0 4 0

Fifth 4 0 4 0 County Fourth 4 0 4 0

Sixth 4 0 4 0 District Fourth 4 0 4 0

Total 28 0(0.0%) 28 0 (0.0%) County/District Fifth 4 0 4 0
County/District Sixth 4 0 4 0

Court of Appeals County/District Seventh 4 0 3 0

First 4 0 4 0 County/District Eighth 4 0 4 0

Second 4 0 4 0 County/District Ninth 4 0 4 0

Third 4 0 4 0 County Tenth 4 0 4 0

Fourth 4 1 4 1 District Tenth 4 0 4 0

Fifth 4 0 4 0 County/District Eleventh 4 0 4 0

Sixth 4 0 4 0 County/District Twelfth 4 0 4 0

Total 24 1(42%) 24 1(4.2%) Tota 64 1(1.6%) 63 0 (0.0%)

Separate Juvenile Workers Comp. Court 4 0 4 0

Douglas 4 0 4 0 Total 4 0(0.0%) 4 0 (0.0%)

Lancaster 4 1 4 0

Sarpy 4 0 4 0

Total 12 1(83%) 12 0 (0.0%) Cumulative Total 132 3(2.3%) 131 1 (0.8%)
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Figure4-1: Map of Nebraska's District Court Judicial Districts
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Figure4-2: Map of Nebraska’'s Supreme Court and Court of Appeals’ Judicial Districts

L "'\-f
By Cm ki
BT o € Py o
[Fa— (Y i -
e
e o ﬁ e B | .
J
oy
S ! s e [ —— ey l [ Erre - 3 s -
e —
L ] R
e *oap
ke
e g [T T, [ - - _r"_’ — - —
— ey o
| L
o P g f— [P - L]
(- g -
e
e
— EmEd
B L] [N - - e
1 e
Fihanh W . e m— i e i Tl 8 el
L]
Sy
irrw, L] [T ) Fumine (e ded i e Lo Ty [l I o ikl 1o

130



Legal Profession

Judicial Nominating Process

Under the current nominating provisions, judicial nominating commission members can
encourage individuals to apply for specific judgeships. The Judicial Nominating Process, the
commissioner’s manual provided by the Nebraska Administrative Office of the Courts, directs. “[Each
judicial nominating commissioner’ s] duty involves not only consideration of the qualifications of
individuals whose names are submitted to you during the hearing process, but aso the active solicitation
and encouragement of those who are eminently qualified to submit their names as nominees.”

The Nebraska State Bar Association, as well as the Nebraska Supreme Court, does not make any
direct efforts to encourage minorities to apply for judgeships. The Midlands Bar Association, which is
the largest and most influential minority Bar Association in the region, informally encourages its
membersto submit their names for consideration by informing potential candidates of openings and
deadlines.

An applicant must meet the statutory qualifications to be considered for a Nebraska judgeship.
Generally speaking, a nominee must meet three requirements: 1) a minimum age of 30 years, 2) a
member of the Bar and have practiced in Nebraska for five years, and 3) aresident of the judicia district
at the time of appointment. Once the judicial nominating commission receives al applications, the names
are released to the public and a public hearing is held in order to alow citizens to voice opinions about the
applicants. The public hearings are typically held in the largest county of the district or areato be served
by the appointed judge. Private interviews with applicants may also be held, followed by a closed vote of
al eight voting commission members. An applicant must receive at least five votes in order to have his or
her name submitted to the governor. At least two names must be sent for the governor’s consideration.
The governor then must make his or her selection from the provided list of nominations. If the governor
opts not to make a selection within 60 days of receiving the list, the Chief Justice of the Supreme Court
makes the fina appointment, but this rarely happens.

Discussion

The state’ s two law schools produce the vast mgjority of the state' s practicing lawyers. Among
those who responded to the Bar survey, 86.9% attended either Creighton University School of Law or the
University of Nebraska College of Law. On average, each school matriculates approximately 140-160
first-year law students per year. Roughly two-thirds of University of Nebraska College of Law graduates
take the Nebraska bar examination, while roughly one-third of the Creighton University School of Law
graduates take the Nebraska exam.

In 2002, the two law schools combined for 9.2% minority enrollment. Focusing only on
minorities from Nebraska, the University of Nebraska law school minority enrollment closely followed
the national figure (66.6%) in 2002 at 61.4% of the expected number (61.4% of 12.7% is 7.8%). Using
this same ca culation, Creighton’s 2002 minority enrollment is 82.4%, which is substantially higher than
the expected value (82.4% of 12.7% is 10.5%). Nevertheless, the mgjority of the law schools minority
enrollees are out-of -state recruits.

Both schools engage in recruitment efforts to attract minority students. Both schools would
prefer to enroll, graduate, and place more minority students. The law schools cite the difficulty in
attracting minority applicants, especially minority applicants from Nebraska, or those more likely to
remain in the state after graduation.

Given the small number of minority applicants, the narrow applicant pool for both Creighton and
the University of Nebraska appears at |east partidly to be a“pipeling’ issue. In this context, the term
“pipeling”’ refersto the natural progression of students through the schooling and application process
necessary to be admitted to law school. Like every other accredited law school in the country, Nebraska' s
law schools utilize two standard eval uative measures when considering applicants, the LSAT and grade
point average (GPA). In 1996, the average national LSAT score was 153.9 for whites, 148.3 for
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Hispanics, and 142.7 for blacks. These differences in scores adversely affect the minority admission rate.
Studies by the American Bar Association and other researchers have demonstrated that the LSAT score
combined with GPA isthe best available predictor of first-year law school performance. LSAT scores
account for 16% of the variation in first-year grades. Together, LSAT scores and GPA increase the
explanatory value to 24% (Miles to Go: Progress of Minoritiesin the Lega Profession 1998, 18).

In generd terms, increasing minority representation in the state’s two law schools is difficult
because the pool of applicantsis small. For example, in 2001, only 13 blacks who listed Nebraska as
their home state took the LSAT. In addition, as with any applicant group, not al minorities who apply
possess the academic record or LSAT score to be admitted. Another related issue is that many minorities
in the applicant pool are from other states, which reduces the likelihood that they will remain in the state
following graduation.

Currently, both law schools take varied steps to attract a more diverse student body, including: 1)
utilizing the Law School Admission Council’s candidate referral service to identify and target prospective
minority students, 2) hosting events targeted to minority students to inform them about the opportunities
availablein the law and the steps necessary to qualify for law school, 3) sending law school
representatives to local and national events targeted at minority recruitment, 4) providing scholarshipsto
attract highly qualified minority students, 5) providing orientation and support programs for minority
students who attend law school, 6) supporting black and other minority groups of students, and 7)
encouraging contact between minority students and alumni.

While both law schools in Nebraska are interested in increased diversity and seeking members of
groups underrepresented in the legal community, efforts by the schools alone to increase the pool of
minority applicants are likely to be less successful than would be broader efforts. The Task Force
believesit isimportant to begin the process of informing minority students at young ages— in primary
and secondary schools, as well as college — of the opportunities available through alega education. The
Task Force also believes that this process should include significant involvement by segments of the legal
community in Nebraska beyond the law schools themselves.

A serious issue confronting efforts to diversify the Nebraska State Bar Association is that
potential minority lawyers are lost a each step in the process. For instance, young minority students do
not consider the law. Thus, they choose career tracks in high school and college that do not prepare them
for law school. Some of those who are prepared do not take the LSAT. For instance, in 2001 when 13
black Nebraska residents took the LSAT, there was little opportunity for the universitiesto recruit the
state’' s minority residents. Then, those who take the LSAT may not apply to a Nebraska law school.
Finally, some of those who apply and are accepted may not choose to attend a Nebraska law school.

Consequently, the law schools actively recruit outside the state in an effort to diversify their
student body. However, these students have been less likely to stay in the state following graduation, so
they have had little effect on the overall effort to diversify the stat€' s legal profession. Thus, it islikely
that any plan to diversify Nebraska' s Bar must begin in primary and secondary schools and continue
through undergraduate studies in order to increase the number of interested minority Nebraskans in the
years prior to serioudly pursuing law school admission.

The law schools' ability to recruit, admit, and graduate minority students directly affects the
likelihood that Nebraska' s legal community will be reflective of the growing diversity in the state. By
extension, the success of the law schools to diversity likely will lead to more minority county attorneys
and ultimately more minority judges. This, in turn, may help to stem minority distrust in the state's
justice system.
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Findings

Law Schools
1. Too few Nebraskans who are members of minority groups take the LSAT.
2. Too few members of minority groups apply to Nebraska' s law schools.

3. Too few Nebraskans who are members of minority groups matriculate at law schoolsin
Nebraska.

4. Too few members of minority groups matriculate at Nebraska s law schools.

5. Any effort to diversify Nebraska s lega community must be along-term effort that begins with
enlarging the minority applicant and matriculate pools at Nebraska' s law schools.

6. Minority and white members of the Nebraska State Bar Association have noticeably different
perceptions of the law schools' efforts to diversify their student bodies.

7. Thereisaperceived and actual need for more diversity in the profession and the law schools.
The law schools are a prerequisite for that diversification.

8. It would be beneficia to recruitment and education if the law schools hired more minorities as
faculty and administration.

Hiring, Retention, and Promotion

1. Minority and white members of the Nebraska State Bar Association have noticeably different
perceptions of career opportunities in the state, including those related to mentoring, retention,
and promotion.

2. Nebraska s legal profession is not reflective of the state’ s racia and ethnic diversity.

3. White and minority members of the Nebraska State Bar Association have differing experiencesin
finding and retaining employment, which could be reflective of racial and ethnic hiring bias.

4. Minority Bar members believe that there are fewer opportunitiesin private firms for minority law
school graduates and that little effort is made to recruit and retain those minority Bar members
who are hired.

5. Minority Bar members believe they have fewer opportunities for mentoring than their white
counterparts.

6. Minority Bar members are less satisfied with networking opportunities than their white
counterparts.

7. Minority Bar members are less likely to be satisfied with their professional advancement

opportunities. Minority lawyers are also far less likely to believe that equal opportunities exist
for advancement within the Nebraska legal profession.
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Judicial Selection Process
1. Racia and ethnic minorities are underrepresented in Nebraska' s judicial system.

2. Thereisno regular review to evaluate the diversity of the state's judicial nominating
commissions.

3. Nebraska sjudicia nominating commissions are not reflective of the diversity of the legal
community.

4. There exists no data to assess the diversity of the governor’sjudicial nominating commission
appointments.
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Recommendations

Law Schools

1

10.

11.

13.

While the pool of potential minority law school students for Nebraska s law schoolsiis relatively
small, the law schools should continue and increase efforts to attract minority applicants.

The Nebraska State Bar Association and the two law schools in Nebraska should make every
effort to identify high school and college students from Nebraska s minor ity population or those
graduating from a Nebraska higher education institution, to inform them about the opportunities
available with legal training, and to encourage them to apply to one of the state’s law schools.

The Nebraska State Bar Association, the Nebraska State Bar Foundation, and the law schoolsin
Nebraska should make an effort to identify minorities who have been out of college for a period
of time and may be interested in alegal career, to inform them about legal education and the legal
profession, and to encourage them to apply to one of the state’s law schools.

The Nebraska State Bar Association should work with the law schools and other appropriate
groups to attract more minority students.

The Nebraska State Bar Foundation should consider assisting in efforts to supplement
scholarships and assistance aready provided by the law schools to minority students.

The Nebraska State Bar Association, the Bar Foundation, Nebraska' s two law schools, and the
region’s ethnic bar associations should work together to provide a coordinated and targeted
campaign to minority students of various ages to encourage pursuit of a career in the legal
profession.

Among other factors, each Nebraska law school should give positive weight in the admissions
process to applicants with bilingual skills.

The Nebraska State Bar Association and Nebraska Supreme Court should continue to work with
the law schools to provide effective orientation, mentoring, and academic support programs.

The Nebraska State Bar Association and Nebraska Supreme Court should work more closaly with
the law schools to promote adequate clerking opportunities for minority law students.

Professional ethics classes should cover racia and ethnic bias and discrimination as they affect
law practice, treatment of fellow professionals and treatment of court participants.

The law schools, the Nebraska State Bar Association, the Bar Foundation, and the Nebraska
Supreme Court should include a fair representation of minority participants in law school, Bar
and court activities, events and programs.

Law schools in Nebraska should annually evaluate the graduation rates among minority law
students in determining the scope and effectiveness of the school’ s academic support programs.

Entities that affect access to the profession, such as the law schools, Nebraska State Bar

Association, and Nebraska State Bar Commission, should collect and maintain appropriate
statistics delineated by race and ethnicity (i.e. placement and employment data).
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14. Nebraska s law schools should continue efforts to increase the diversity of their teaching faculty
and administration.

Hiring, Retention, and Promotion
1. Law firmsand other employers of lawyers should broaden their recruiting and hiring criteriato
weigh measures of a candidate’ s ability in an attempt to increase the likelihood of hiring minority

candidates.

2. Law firms and other employers of lawyers should strive to eliminate behaviors that might be
perceived as discriminatory or otherwise offensive to minority persons.

w

When possible, law firms and other employers of lawyers should include minority lawyers on
interview, selection, and hiring teams.

4. Law firms should participate in clerkship programs that seek to place minority law students as
summer associates, with the goal of expanding the range of criteria upon which the law firm may
judge the likelihood of the student’ s ultimate success with the firm.

5. The Nebraska State Bar Association should create a section to address race and ethnicity in the
law. Among other activities, this section should develop, maintain, and disseminate a voluntary
directory of practicing minority lawyers. These should note the lawyers' location, area of
practice, and career godls, to facilitate the latera hiring of minority lawyers. In addition, this
section should develop, maintain, and disseminate a voluntary directory of corporations that
retain minority law firms or minority lawyers at maority-owned law firms to handle legal matters
for the corporation.

6. The Nebraska State Bar Association should encourage the further development of mentoring
programs for lawyers.

7. The Nebraska State Bar Association should consider recommending equal employment
opportunity policies for al lawyersin Nebraska.

8. Nebraska court clerks or court administrators should collect and maintain court appointment
records delineated by the type of appointment, race and ethnicity of the lawyer or appointed

party, and the judge who made the appointment. This data should be reported to the Supreme
Court on aperiodic basis.

Judicial Selection Process

1. Judicia nominating commissions and the governor should take proactive steps to ensure a state
judiciary that is reflective of the communities it serves.

2. The Nebraska Supreme Court and the Nebraska State Bar A ssociation should encourage diversity
on the judicia nominating commissions and require that records be kept of the race and ethnicity
of commission members.

3. The Supreme Court and the Nebraska State Bar Association should develop and administer

136



Legal Profession

training to improve multicultural competence and recognition of differences for those lawyers and
laypersons who serve on judicial nominating commissions.

The governor should consider factors such as race and ethnicity when making appointments to the
judicia nominating commissions.

The Nebraska State Bar Association, the judicial nominating commissioners, and community

legal organizations and leaders should strive to identify, encourage and support quaified minority
judicia applicants.
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Chapter 5: Research Methods

Unlike the death penalty study commissioned by the Nebraska L egidature in 2000, which
intensively examined a small number of crimes over a 27-year period, the Minority and Justice Task
Force examined tens of thousands of cases over a 3-year period (Baldus et al., The Disposition of
Nebraska Capital and Non-Capital Homicide Cases (1973-1999) 2001). Thus, the Task Force researched
outcomes, namely the likelihood of arrest, prosecution, and incarceration, instead of seeking to explain
the circumstances specific to each case that could have mitigated these outcomes.

This research choice largely was a consequence of data limitations. Whereas the Nebraska
Legidature passed alaw alowing death penalty researchers access to the pre-sentence investigation (PSl)
report for each death penalty eligible defendant from 1973 through 1999, the Minority and Justice Task
Force did not have access to this data source. Hence, there was no way to assess the effect race and
ethnicity played on specific prosecutorial decisions or sentencing outcomes. Instead, the Task Force
findings illuminate trends based on objective data collected from local, state, and nationa sources.

The Task Force aso agreed that it was important to better understand Nebraskans' experiencesin
and attitudes toward the justice system. To do this, the Task Force surveyed a random sample of the
Nebraska public, as well as groups of lawyers, court personnel, and jurors. Additionally, public hearings
were held at eight locations across the state. Finaly, focus groups were organized so that members of
affected groups could discuss their experiencesin law school and the state' s courts.

All the data discussed in this report represent a snapshot in time. This especially is the case for
attitude surveys. Attitudes change and thus the responses reported in this document should only be seen
as an example of the attitudes held at the time of the survey. It isaso important to note that the U.S.
Census data cited in this report was collected off the U.S. Census website (www.census.gov) from July
2002 to January 2003.

The research plan was funded by a technical assistance grant from the State Justice Institute (SJI).
The actua research was funded by aresearch grant from SJI. The design for each primary data collection
effort is discussed below.

Surveys

The Task Force developed and administered four magjor surveys to collect data from the public,
lawyers, court employees, and jurors. The surveys of the Nebraska public and selected jurors from
Douglas, Lancaster, and Sarpy Counties featured several questions from a similar study by the National
Center of State Courts assessing public trust and confidence in the courts. The surveys of Nebraska State
Bar Association members and court personnel included a number of previoudy “tested” questions from
other state reports researching racial and ethnic bias and discrimination in the courts.

Survey of the Nebraska Public

The Task Force based this research model on a similar study undertaken by the National Center
for State Courts (NCSC). In the spring of 1999, the NCSC conducted a national survey of 1,826
Americans asking for opinions regarding state and local courts. The effort was designed to assess public
trust and confidence in the courts as away of better understanding the public’'s perception of state
institutions. The Hearst Corporation funded the research, asit had the originating study in 1977, as well
as the comparison study in 1983.
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The 1999 NCSC survey was undertaken by the Indiana University Public Opinion Laboratory,
which conducted preliminary telephone interviews with approximately 1,200 randomly, selected adults
from around the country. Then, in an effort to better understand the opinions of the major population
groups only marginally represented by the original survey, the NCSC conducted an additional survey of
300 hlacks and 300 Hispanics. This “oversample’ of racia and ethnic group members allowed the NCSC
to accurately assess the opinions of not just one group, whites, but three groups, whites, blacks, and
Hispanics. Prior to the oversample, fewer than 100 respondents were black and another 100 were
Hispanic. The size of the sample made it unwise to extrapolate to the general public. With the additional
respondents in the oversample, however, it is possible to assess the views of al three major groups.

The NCSC identified several objectives, including assessing what “the American public thinks
about the performance of state and local courts in key areas such as access to justice...and fairness and
equaity” (How the Public Views the State Courts 1999, 9). Additionally, the NCSC sought to “provide a
model survey that can be used by individual states and localities wanting to undertake a systematic
inquiry into what their public thinks about court performance” (Ibid.). The Minority and Justice Task
Force duplicated many NCSC questions when surveying the Nebraska public.

From December of 2001 through March of 2002, the University of Nebraska Bureau of
Sociological Research (BOSR) conducted 1,473 phone interviews of Nebraska citizens for the Nebraska
Annua Socia Indicators Survey (NASIS). The Nebraska Minority and Justice Task Force purchased
time on this survey to ask 21 questions, many of which duplicated the aforementioned NCSC public trust
and confidence questions previoudly tested in the 1977, 1983, and 1999 analyses.

The Nebraska Minority and Justice Task Force duplicated the NCSC oversample techniquein an
effort to create a respondent group that reflects the Nebraska public, while giving enough respondents to
alow each group to be examined separately. Thus the survey sample falls within the established margin
of error parameters for the major groups identified. For instance, the margin of error for al respondentsis
+/-2.6%. This number changes only dightly when measured as the margin of error for white respondents
a +/-2.9%. Given that the percentage of other groups, namely blacks, Hispanics, and Native Americans,
is substantially smaller than the overal percentage of white respondents, the margin of error for these
groups is substantially higher, although easily within accepted parameters at +/-6.2%.

Survey of Jurorsin Douglas, Lancaster, and Hall Counties

Douglas, Lancaster, and Hall County jurors in selected cases were asked to take a survey related
to their service. These were selected because they are three of the four most popul ous Nebraska counties,
with the most criminal and civil cases. They are aso three of the most diverse Nebraska counties and
thus most likely to call minorities for jury service. According to the 2000 U.S. Census, Douglas County
is21.8%, Hall County is 16.3%, and Lancaster County is 11.3% racia and ethnically diverse.

Due to insufficient data, the racial composition of those dligible for jury duty is not known, so it
isimpossible to compare the survey group to the genera population. It likely is the case that the survey
respondents are not representative of either the county population, the population of those called for jury
duty, or those who served as jurors for these counties for the year 2002. Instead, the responses are
included to illustrate the attitudes and experiences of jurors who chose to participate in the survey.
Lancaster County jurors were selected based on their participation in one of 24 cases that the Task Force
“watched” over the spring and summer of 2002. All Douglas and Hall County respondents called for jury
duty from May to July 2002 were sent a survey along with a self -addressed, stamped envelope.

Survey of Court Personnel

The Minority and Justice Task Force sent surveys to each employee of Nebraska s county and
district courts, The Nebraska Supreme Court, and Court of Appedls, and probation employees, aswell as
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each employee of the Nebraska federal court. Thisincludes permanent employees; such as court
reporters, bailiffs, record clerks, etc. and contract workers, such as language interpreters. It did not
include judges, who, as members of the Nebraska State Bar Association, were sent copies of the Bar
survey. The personnel survey was developed by the Personnel Subcommittee of the Minority and Justice
Task Force. It includes many previoudly tested questions asked in either national surveys by the National
Center for State Courts, American Bar Association, or other like institution, or state task forces and
commissions studying racial and ethnic underrepresentation in the legal community. The survey had 54
guestions, including nine requesting demographic data.

Each of the 1,267 surveys mailed March 15, 2002, included a self -addressed, stamped envelope.
Asof May 1, 2002, approximately 480 surveys had been returned. Another handful were mailed in May,
bringing the total return to 494. Thus just over 37% of the population of county, district, state, and
Nebraska federal court employees returned the surveys.

Standard statistical methods demonstrate how well a survey of 37% of the Nebraska court
employees reflects the opinions of all court employees in the state. Given the size of the return, well over
one-third of the population, the concerns about the “representativeness’ are greatly diminished. That
said, it is possible that the 37% who responded to the survey is different in relevant ways than the
population of court employees. For example, people may have responded because they had stronger
opinions on these issues than other court personnel or because they were not as busy and ssmply had more
time to fill out the survey form.

It should be noted that this particular problem exists for virtualy every kind of survey commonly
administered. For example, even if the Task Force had selected a perfectly random sample of 500 court
employess, it is very likely that only a percentage of those selected actually would answer the survey,
hence there might be some “salf-selection bias’ in any group of respondents. The same problem would
exist for atelephone survey, should the Task Force have chosen that option. Again, even with a perfectly
random sample of 500 employees, it is not the case that all those contacted would choose to participate in
the survey. Again, this creates a self-selection bias. In each case, these potential biases are accounted for
in the “confidence interval,” usually set at 95%, which isto say that if the Task Force repeated a
sufficiently random sample, in this case the entire population, 100 times, a similar result would be
expected in 95 of those trias. By inviting participation from the entire population, there is no
administrative selection bias; instead, the only bias lies in those who chose to return the survey. This
potentia bias is addressed through the 95% confidence interval .

Even if the Task Force could completely overcome a potential self-selection bias, attitudinal
difference between the population and response pool are difficult to measure, given the fact that no other
similar information has ever been gathered from Nebraska court employees. What can be assessed,
however, is the likelihood that the respondent group “looks’ like the population. This speaks to the
representativeness or what is commonly termed the “reliability” of the group which returned the survey.
This is made somewhat more difficult by the fact that district courts have no central administrator to
collect and disseminate information. The county courts operate under the administrative direction of the
Nebraska Supreme Court through the Administrative Office of the Courts, which collects precise
employment records. Thus, even the reasonable ways of ng randomness of return, county, race,
and positional percentages are more like estimations than true comparisons.

The combined estimations of county and district courts returns lend strong support to the
representativeness of the sample. While the response rate for Douglas County was somewhat lower than
the percentage of the population for that county (19.4% v. 14.6%), this could be a consequence of the
high number of interpreters who work in the county, and thus are defined as county employees, yet
returned their surveys without identifying a county of employment because they are not full-time
employees of any particular court. According to the Administrative Office of the Courts, a mgjority of
interpreter services are provided in Douglas County and a mgority of the state’ s interpreters live in that
county. Thus, it likely is the case that the Douglas County low survey response percentage is an
aberration, especially in light of the fact that the other combined employee counts suggest that the survey
pool closely matches the population. In fact, in the other counties measured for the reliability test in
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Table 5-1, 13.6% of court employees work in Lancaster County and the Lancaster survey return rate was
13.2%. Other counties with substantial numbers of employees are Sarpy (5.2%) and Hall (2.8%). Again,
the response rate in these counties closaly matched the employee percentage: Sarpy (4.9%) and Hall
(2.2%).

Table5-1: County Reliability Tests for Personnel Survey

Population % Survey %

Douglas County 19.4% 14.6%
Lancaster County 13.6% 13.2%
Sarpy County 5.2% 4.9%
Hall County 2.8% 2.2%

Based on the statistics reported by the Administrative Office of the Courts and district courtsin
each Nebraskacounty, as well as the data collected from the Nebraska federal court, 4.9% of court
employees are minorities. Not surprisingly, the minority response rate was significantly higher than the
predicted percentage, at 8.1%. Thisreturn rate is very similar to that of minority members of the
Nebraska State Bar Association, in which the expected return rate was 2.4%, but the actual response rate
was over 5%. It should be noted, however, that even with a substantially higher minority return rate the
subgroup is so small that it will not adversely affect the overall comparative ability of the survey. Again,
this deviance from a perfectly randomized sample would fall within a 95% confidence interval. Thus,
instead of adversely affecting the data, the high percentage of minority response alows the Task Force to
compare white respondents to those of another race or ethnicity because the “white” group is unaffected
by the percentage return in any other group.

The Task Force is cognizant of the possibility that those who chose to respond may not hold
views representative of the remaining population. Thisis especially true when small numbers of
respondents can influence substantialy the percentage for a particular response. For example, when
responses are broken out into multiple categories (such as strongly agree, agree, disagree, and strongly
disagree), the small number of respondents may influence the analysis for those categoriesin away that is
not representative of the population.

A 494-person survey of a population of 1,267 puts the margin of error a +/-3.5% for the entire
sample. Since the vast mgjority of respondents are white, amost 92%, the margin of error for white
respondentsis basically the same as the margin of error for the entire sample, at +/-3.6%. The margin of
error for minority respondents is substantially higher at +/-9.9%, despite the fact that 40 of 67 minority
court employees returned the survey. Thisis because margin of error takes into account the raw number
of population as well as the raw number of respondents. Thus, a handful of minority respondents could
substantially affect the percentages, while an additional couple of white respondents would not affect the
totals substantially.

In effect, margin of error creates a range, thus representing the degree of accuracy claimed. For
this survey, when reporting a response from al respondents, the range is +/-3.5%. When reporting a
response from white respondents, the range is +/-3.6%. When reporting minority respondents only, the
range is +/-9.9%. This means that when the study reports a number for the entire group (for example
50%), there is a 95% confidence that this group falls somewhere between 46.5% and 53.5%. Itis
impossible to say that the true level is actually 50% but a range around 50%. Similarly, where the study
reports a number for minority respondents (for example 50%), an acceptable level of confidence is that
the true percentage for that group is likely to fall somewhere between 40.1% and 59.9%. Every number
reported in this study should be viewed not as the single number reported but as arange. It is neither
statistically correct, nor responsible, to treat that number asthe “true”’ response; rather, percentages
should be treated as the midpoint of a range within which the true number fals.
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Often in this report, the responses of one group (for example, white respondents) are compared to
those of another group (for example, minority respondents). It isimportant to keep these error rangesin
mind when making these comparisons. If, for example, 25% of white respondents answered “yes’ to a
particular question, but only 15% of minority respondents did, there might appear to be a“ significant”
difference of opinion on that issue. But statistically speaking it can be predicted that between 21.5% and
28.5% of white respondents will answer “yes’ and somewhere between 5.1% and 24.9% of minority
respondents will answer “yes.” Since the ranges overlap between 21.5% and 24.9%, it is impossible to
say with asufficient level of confidence that there is a true difference between the responses of the
population. In most of the examples mentioned in this and sections where the court employees’ survey is
discussed, however, the response differences are large enough to say with confidence that there is atrue
difference in the opinions of different groups.

Survey of Nebraska State Bar Association Members

Through a grant from the Nebraska State Bar Association, the Minority and Justice Task Force
sent a survey to each active Bar member living in the state, totaling 4,754, on March 1, 2002.
Respondents were given until April 5to return the completed survey in the self-addressed, stamped
envelope included in the mailing. By April 5, 960 responses had been received. One letter of reminder
was sent viaemail. Another 20 responses were received by April 20, bringing the total to 980, or 20.6%
of the survey population.

The survey was developed by the Legal Professions Subcommittee of the Minority and Justice
Task Force. It includes many previoudy tested questions asked in either national surveys by the National
Center for State Courts, American Bar Association, or other like ingtitution, or state task forces and
commissions studying racia and ethnic underrepresentation in the legal community. The survey had 64
guestions, including 10 requesting demographic data.

Standard statistical methods help to illustrate how well this survey of 21% of the Nebraska State
Bar Association reflects the opinions of all members of the Bar. One concern might be that the 21% who
responded to the survey is different in relevant ways than the overall population of the Bar. People who
responded to the survey may have somewhat different views on the questions than members of the Bar
generally. Consequently, it is unknown whether the survey results represent views of the overal group
(i.e. dl in-state members of the NSBA).

In order to address these concerns about how representative the survey results are, the Task Force
has assessed the extent to which the respondent group “looks’ like, or is representative of, the population
through an examination of several parametric measures. This speaks to the representativeness of those
who returned the survey. The measures available to the Task Force are county of practice, years of
practice, judicia status, age, and gender. Another variable examined is respondent race, although the
population percentage is purely an estimate, based on both partial data from the Bar Association and the
2000 U.S. Cemsus.

The results of reliability tests show that the responses to the survey compare reasonably well to
the demographic parameters available to the Task Force. Lawyersin urban areas tend to be dightly
underrepresented in the survey respondent pool. In the largest urban counties, like Douglas and
Lancaster, response rates were 9% and 7% below predicted rates, based on the percentage of Bar
members living in those counties. Lawyers from rura counties, in generd, tend to be dightly
overrepresented in the survey. Beginning with the much lower base rates, Table 5-2 shows
overrepresentation in rural counties ranging from 15% in Scottsbluff County to over 60% in Adams
County. However, Table 52 demonstrates that, geographically, survey respondents tend to reasonably
represent the distribution of lawyersin the state.

For instance, just less than 48% of all Nebraska State Bar Association members live in Douglas
County. The percentage of survey respondents from Douglas County was 44%. Just over 27% of al Bar
members live in Lancaster County and the Bar survey received a 25% response rate from Lancaster
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County. Other counties with larger Bar membership include Sarpy (2.4%), Hall (2.3%), and Scottsbl uff
(1.9%). Again, the response rate in these counties closely matched the Bar membership percentage:

Sarpy (2.29%), Hall (2.7%), and Scottsbluff (2.2%6).

Table5-2: County Reliability Testsfor NSBA Survey

Population % Survey %

Douglas County 48.9% 44.4%
Lancaster County 27.2% 25.2%
Sarpy County 2.4% 2.2%
Hall County 2.3% 2.7%
Scotts Bluff County 1.9% 2.2%
Buffalo County 1.8% 2.4%
Madison County 1.6% 2.1%
Adams County 1.1% 1.8%

In addition, criteria other than county of employment were assessed aswell. AsTable 53
suggests, the percentage of regular members who were femal e, respondents with five or fewer yearsin the
practice of law (junior members), members 75 years of age or older (senior members), and judicial
respondents, dl closely match that of the prevailing population. The only category showing a mgor

difference between the population and the survey pool is that of minority respondents.

While the Nebraska State Bar Association does not ask each member’ s race and ethnicity, a
subset of the Bar Association voluntarily provides thisinformation. From this group, the Nebraska State
Bar Association estimates that 2.4% of the Bar membership are minorities. In addition, the U.S. Census
estimates that the percentage of minority lawyersin the state of Nebraska is 2.5%. Thus, thereis reason
to believe that the response rate of minority Bar membersis substantially higher than the predicted

percentage of minority Bar members in the population.

Table5-3: Other Reliability Testsfor NSBA Survey

Population%  Survey %

Regular Active Members 82.6% 83.4%
Female Members 24.3% 26.6%
Junior Members 11.7% 11.2%
Judicial Members 3.4% 3.1%
Senior Members 2.3% 2.3%
Minority Members 2.4%* 5.4%

*Minority NSBA membership is estimated from the Bar
Association at 2.4% and the 2000 U.S. Census estimates the
minority population at 2.5%.

That said, the high response rate within such a small subgroup likely would not adversely affect
the overal findings. The higher than predicted minority response rate may be explained by a greater
interest in the subject and the experiences of minority respondents, similar to the overrepresentation of
women on a gender fairness survey conducted by the Gender Fairness Task Force in 1994. However, the
high percentage of minority response alows the Task Force to compare white respondents to those of
another race or ethnicity because the “white’ group is unaffected by the percentage return in any other

group.
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Despite the fact that this survey was of the entire Bar Association and not a sample survey, the
standard probability estimates and margin of error calculations apply because the return only represents a
sample of the larger group regardless of how it was selected. In the complete sample, the Task Force
received a 21% response, with approximately 1,000 respondents, which means the margin of error is +/-
2.8%. Since the vast majority of respondents are white, almost 95%, the margin of error for white
respondents is nearly the same as the margin of error for the entire sample, at +/-2.8%. The margin of
error for minority respondents is more difficult to calculate because the population total is uncertain, but
based on the Bar and U.S. Census estimates, the margin of error would be +/-9.5% (Manheim and Rich
1995, 428-429).

This range represents the degree of accuracy claimed based on population. For this survey, when
reporting a response from all respondents, the range is +/-2.8%. When reporting a response from white
respondents, the range is aso +/-2.8%. When reporting minority respondents only, the range is +/-9.5%.
This means that when the study reports a number for the entire group (for example 50%), there is a 95%
confidence level that this group is likely to fall somewhere between 47.2% and 52.8%. It isimpossible to
say with an acceptable level of confidence that the true level is actualy 50% but a range around 50%.
Similarly, where the study reports a number for minority respondents (for example 50%), an acceptable
level of confidence isthat the true percentage for that group is likely to fall somewhere between 40.5%
and 59.5%. Every number reported in this survey discussion should be viewed not as the single number
reported but asarange. It is neither statistically correct nor responsible to treat that number as the “true”
number for the group; rather percentages should be treated as the midpoint of a range within which the
true number falls.

Often in this report, the responses of one group (for example, white respondents) are compared to
those of another group (for example, minority respondents). It isimportant to keep these error rangesin
mind when making these comparisons. If, for example, 25% of white respondents answered “yes’ to a
particular question, but only 15% of minority respondents did, there might appear to be a“significant”
difference of opinion on that issue. But statistically speaking it can be predicted that between 22.2% and
27.8% of white Bar members will answer “yes’ and somewhere between 5.5% and 24.5% of minority Bar
members will answer “yes.” Since the ranges overlap between 22.2% and 24.5%, it isimpossible to state
with asufficient level of confidence that there is a true difference between the responses and the
population. In most of the examples mentioned in this report where the Nebraska State Bar Association
survey is discussed, however, the response differences are large enough to state with confidence that there
is atrue difference in the opinions of different groups.

Testimony

The Task Force received testimony from many different sources. Nebraska citizens participated
in public hearings at eight locations around the state. The public were also encouraged to submit written
testimony. Space was provided for written comments on each of the surveys discussed above. Findly,
the Task Force undertook focus groups with affected groups, including minority law students and
minority lawyers.

Public Hearings
The Minority and Justice Task Force held eight public hearings in five cities across Nebraska

between January and May of 2002. Hearing participants were encouraged to provide public testimony on
issues relevant to race and ethnicity in the courts. Persons not willing to make public statements were
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encouraged to give private, one-on-one testimony, also provided for a each public hearing site. The Task
Force aso solicited written testimony from those unable to attend public hearings.

The public hearings were publicized in several ways. Firdt, press rel eases were sent to city
newspapers as well as radio and television stations in each region where a hearing was planned. Severa
news outlets held interviews with Task Force representatives to discuss the mission of the hearings and
explain the logistics for testifying. The Task Force also sent invitations to community leaders and
relevant groups throughout the state in an atempt to inform the largest possible constituency about each
upcoming hearing. Thislist included dl district and county court employees, the Nebraska State Bar
Association and Midlands Bar Association membership, Nebraska Legal Services Corporation, Nebraska
Appleseed Center, Nebraska state senators, city council members, university groups and professors,
members of the business community including Hispanic and black business owners, clergy of minority
populated churches, local NAACP chapters, the Urban League, state agencies, and local chambers of
commerce, among others.

Table5-4: Public Hearing Schedule and L ocations

Approximate
City Date Location Attendance
Lincoln January 22, 2002 Malone Center 110
Omaha February 20, 2002 Guadal upe Center 40
Omaha February 27, 2002 Teacher Administration Building 65
Scottsbluff March 26, 2002 Guadal upe Center 30
Lexington April 14, 2002 St. Ann’s Church Gymnasium 100
Grand Island May 1, 2002 Walnut Middle School 45
Macy May 6, 2002 Four Hills of Life Wellness Center 25
Omaha May 7, 2002 Omaha North High School 75

Public hearing sites were selected based on the size and diversity of the population. The state’s
most populated city, Omaha, was site to three public hearings at three separate locations over a 75-day
period. One hearing was held in both Lincoln and Grand Idand, the state’ s second and fourth most
populated cities. Scottsbluff, Lexington, and Macy were selected for their racial and ethnic diversity and
that of the region.

Table5-5: Diversity of Communities Where Public Hearings Were Held

City Total Population Minority Population Percentage Minority
Omaha 390,007 96,131 24.7%
Lincoln 225,581 27,494 12.2%
Grand Island 42,940 8,980 18.6%
Scottsbluff 14,732 4,184 28.4%
Lexington 10,011 5,394 53.9%
Macy 956 942 98.5%

Source: 2000 U.S. Census.

In addition to verbal testimony, written testimony also was solicited. The Task Force publicized
the opportunity to submit written testimony in mainstream and nontraditional publications as well as
noting it in the promotional campaign for each public hearing. In addition, the Nebraska Department of
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Correctional Services posted announcements of each public hearing and calls for written testimony in
each of the facilities it manages.

Approximately 175 people gave public testimony and 25 attendees gave private testimony at a
public hearing site. Another 60 testimonial letters were sent to the Task Force, over 40 of which came
from correctional facilities. The first written testimonial was received in January 2002 while the final
testimonial was received in July 2002. Approximately 25 of 260 testimonials are quoted in the final
document.

The public hearing and written testimony cited in this report represents the opinions of those who
provided it and are not necessarily reflective of the opinions held by all Nebraskans or those of persons
with the sameracia or ethnic heritage. Instead, these statements are illustrative of the observations,
attitudes, and convictions of the individuals who testified at the hearings or submitted their testimony in
writing.

Focus Groups

The focus groups were held in September of 2002. Participants included 14 law students, seven
from the University of Nebraska College of Law and seven from the Creighton University School of Law.
Five identified themselves as black or biracia, five as Hispanic, three as Asian, and one as Arab-
American. The lawyer focus group had seven participants, ranging from nine to 23 years' experiencein
Nebraska s legal community. Five of the lawyers identified themselves as black or biracia, and the other
two were Hispanic. Several focus group comments are included in this section. It should be noted,
however, that these attitudes do not necessarily reflect the attitudes of all minority law students or
minority lawyers, but instead are examples of attitudes that exist within those groups.

Both focus groups were conducted by the Task Force research director, with a court reporter
transcribing the testimony. The research director, with the advice of the Lega Professions Subcommittee
of the Minority and Justice Task Force, chose the testimony to include in the report.
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Summary of Recommendations

Accessto Justice

Public Per ception

1

Court employees, including administrators, judges, lawyers, and court personnel, should be made
aware of the perceptions outlined in this study and the effects these perceptions have on the
courts.

Significant efforts should be taken by the Nebraska State Bar Association, Nebraska Supreme
Court, and Nebraska policymakers to promote legal services for Nebraska s indigent.
Specifically, the Nebraska State Bar Association should continue to actively encourage private
lawyers to provide pro bono or reduced-fee services to those in need.

Sources should be found to fund a public service announcement (PSA) campaign designed at
increasing awareness of and confidence in the courts, especialy among minority groups.

Interpreter Services

1

The Nebraska Administrative Office of the Courts should collaborate with schools of higher
education to design a curriculum appropriate for pre- and post-certification education for
interpreters.

The Administrative Office of the Courts should create a “ screening phase” for certification
applicants, so asto increase the likelihood of passage before extensive funds are spent on testing.

The Adminigtrative Office of the Courts should seek additional funds for training through federal
and nonprofit granting ingtitutions.

The Administrative Office of the Courts should actively encourage those desiring to take
certification tests in languages not currently offered in Nebraska to take those tests in other
National Consortium for Racial and Ethnic Fairness in the Courts states that offer those particular
tests so asto reduce costs in Nebraska

The Adminigtrative Office of the Courts should require records to be kept and summarized as to
the number of requests made for interpreter services in each Nebraska county aong with a
breakdown of the number of times each language is requested.

Judges should be required to ask noncertified interpretersif they have read and agree to adhere to
the Code of Professional Responsibility for Interpreters.

A policy should be adopted requiring that al judicial forms, documents, and videos used in court
proceedings be drafted in English and trandated into such additional languages as the
Adminigtrative Office of the Courts approves. All such trandations should be made by qualified
trandators and approved by the Administrative Office of the Courts.
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10.

11

13.

14.

15.

16.

17.

Interpreters should be encouraged to acquire an understanding of cultural variations that
accompany language differences, so asto better assist non-Englishspeaking clients.

The Nebraska Supreme Court and Administrative Office of the Courts should consider hiring
interpreters on afull time basis, where appropriate, in order to attract more and better interpreters.

The Administrative Office of the Courts should actively seek to partner with other governmental
agencies to hire full time or to "share" language interpreters, where a need justifies such a
partnership.

The Administrative Office of the Courts should continue to actively recruit bilingua staff and
compensate them accordingly.

. The Nebraska Supreme Court should require that county and district courts provide court-paid

interpreter services to indigents outside of court in order to communicate with their court-
appointed lawyers.

The Adminigtrative Office of the Courts should create areview system to rate frequently used
uncertified interpreters and periodically make unannounced reviews of uncertified interpretersin
the courtroom setting.

The Administrative Office of the Courts should provide diversity and cultura training for al
judges and court employees, both at the time of their hiring and at interval periods.

A simple explanation of both civil and criminal court processes should be prepared in Spanish
and other appropriate languages. This could be in written or video form.

Local Bar associations and courts should engage in outreach programs with leaders of local
immigrant and culturally diverse communities to help educate their members as to the role and
processes of the Nebraska court system.

The Administrative Office of the Courts should develop a Nebraska court-approved voir dire,
such as the one developed by the NCSC, for use by judges to determine the qualifications of an
uncertified interpreter.

Nebraska Juries

1

Juries should be more reflective of the diversity of the community, and source lists for juries
should be expanded to ensure such diversity.

Reimbursements should be made to low-income jurors for child care or elder care expenses
incurred because of jury service.

The Nebraska Secretary of State should require that all persons registering to vote identify their
race and ethnicity so that proper records can be kept of jury pool composition.
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Jury commissioners should be required to collect and preserve racial and ethnic information on all
persons selected for jury duty. This data should be reported yearly to the Administrative Office
of the Courts.

Jury commissioners should be required to collect and preserve racia and ethnic information on all
persons granted excuses and deferrals, reporting for jury duty, selected for voir dire panels, and
seated on juries at both the county and district level. This data should be reported yearly to the
Administrative Office of the Courts.

County and district court clerks should be required to collect and preserve racial and ethnic
information on al impaneled jurors. This data should be reported yearly to the Administrative
Office of the Courts.

Nebraska statute should require that jury pool lists be refreshed annually on a set date determined
by the Administrative Office of the Courts.

Criminal and Juvenile Justice

Criminal

1

The Nebraska Supreme Court should adopt policies that maximize the use of the necessary
demographic datain court and probation records systems so that the delivery of services provided
by the courts and probation can be analyzed to determine whether there are any effects on the
ddivery of those services caused by race or ethnicity.

To the maximum extent possible, automated systems operating in law enforcement, prosecution,
courts, probation, and corrections should be designed so that data can be shared with other
systems. In places where that integration of automated systems is not yet possible, the prosecutor
should be required to prepare a*“criminal cover sheet” for all county and district court criminal
cases. These cover sheets should be standardized to include such information as the age, race,
and ethnicity of the defendant, and the origina charge or charges.

The Nebraska Supreme Court should periodically direct an analysis of the services provided by
the courts of this state and by probation (such as setting of bond, sentencing, probation
revocations, etc.) to seeif there are any effects on the delivery of those services caused by race or
ethnicity.

An appropriate commission or task force should be created to investigate the disproportionately
high minority arrest figures among Nebraska' s law enforcement agencies. In addition, Nebraska
law enforcement agencies (police, sheriff, state patrol) under the leadership of the Nebraska
Crime Commission or some other suitable state agency should make a concerted and sustained
effort to determine whether race or ethnicity plays an improper rolein arrests, and, if so, take
specific and concrete action to address the matter.

The Administrative Office of the Courts should coordinate the collection of data, educate court

participants, and continue to research areas of potentia biasin the court, in order to create
continuous oversight of the Nebraska court system.
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6. Nebraska should adopt and enforce mandatory standards for the operation of county indigent
defense systems that comply with the American Bar Association’s “ Ten Principles of a Public
Defense Delivery System.”

7. Nebraska should investigate the advisability of fully implementing a system based not on
monetary bond but on conditions of pretrial release that would reasonably assure the appearance
of the defendant and safety of the community.

8. The Nebraska Legidature should establish guidelines to ensure equal access to adult diversion
programs and to assure the confidentiality of information concerning participants in diversion
programs.

Juvenile

1. Nebraska should continue efforts to identify and eliminate the barriers that lead to
disproportionately high minority youth arrests and incarceration relative to their percentage in the
population and compared to their white counterparts.

2. The Nebraska Legidature should establish guidelines to ensure equal access to juvenile diversion
programs and to assure the confidentiality of information concerning participants in diversion
programs.

3. Nebraska should continue efforts to identify and reduce the barriers to full and equal access to
juvenile diversion.

Per ception

1. The Nebraska Supreme Court and the Nebraska State Bar Association should develop and
administer training to improve multicultural competence and recognition of differences for judges
and al other court personnel. In addition, other agencies not under the management or control of
the Nebraska Supreme Court should develop and conduct smilar training. These agencies would
include, but not be limited to, public defenders, prosecutors, and law enforcement agencies.

Court Personnd

1. The court systems and all individuals hiring court personnel should adopt aspirational goals to
have aworkforce that is reflective of adiverse community. Responsibility for attaining such
objectives should be delegated to appropriate administrators and job performance evaluations
should include areview of individua performance in attaining such goals.

2. The court systems should adopt, publish and enforce comprehensive policies for assuring equal
opportunity and recruitment of minority employees. Monitoring systems should be established at
all levels and administered to assure adherence to such policiesto ensure that diversity
commensurate with that of the community is being achieved.
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A formal discrimination complaint procedure should be developed by al court systems and
communicated to all employees of the court systems in personnel manuals given to al employees
and on announcements posted in court offices.

A formal education process should be designed, developed and repeated periodically by the
Nebraska Supreme Court to address differences in perception between white and minority
employees.

All Nebraska court employment specifications and policies should be reviewed and updated to
encourage hilingual skills and multicultural knowledge where such capabilities would better serve
the public, and such skills should be appropriately compensated.

The Nebraska court systems should have, as a performance goal, an ongoing effort to recruit
qudified minority applicants for managerial and supervisory positions.

A variety of means should be used to inform minority candidates of employment opportunities.
These means should include, but not be limited to, multilingual advertisements placed in ethnic
centers, churches, and other |ocations where minorities will be reached. All advertisements
should emphasize that the court systems are equal opportunity employers.

Legal Profession

Law Schools

1

While the pool of potential minority law school students for Nebraska' s law schools is relatively
small, the law schools should continue and increase efforts to attract minority applicants.

The Nebraska State Bar Association and the two law schools in Nebraska should make every
effort to identify high school and college students from Nebraska's minority population or those
graduating from a Nebraska higher education ingtitution, to inform them about the opportunities
available with legal training, and to encourage them to apply to one of the state’s law schools.

The Nebraska State Bar Association, the Nebraska State Bar Foundation, and the law schools in
Nebraska should make an effort to identify minorities who have been out of college for a period
of time and may be interested in alegal career, to inform them about legal education and the legal
profession, and to encourage them to apply to one of the state’s law schools.

The Nebraska State Bar Association should work with the law schools and other appropriate
groups to attract more minority students.

The Nebraska State Bar Foundation should consider assisting in efforts to supplement
scholarships and assistance already provided by the law schools to minority students.

The Nebraska State Bar Association, the Bar Foundation, Nebraska s two law schools, and the
region’s ethnic bar associations should work together to provide a coordinated and targeted
campaign to minority students of various ages to encourage pursuit of a career in the lega
profession.
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10.

11

13.

14.

Among other factors, each Nebraska law school should give positive weight in the admissions
process to applicants with bilingual skills.

The Nebraska State Bar Association and Nebraska Supreme Court should continue to work with
the law schoals to provide effective orientation, mentoring, and academic support programs.

The Nebraska State Bar Association and Nebraska Supreme Court should work more closely with
the law schools to promote adequate clerking opportunities for minority law students.

Professional ethics classes should cover racia and ethnic bias and discrimination as they affect
law practice, treatment of fellow professionals and treatment of court participants.

The law schools, the Nebraska State Bar Association, the Bar Foundation, and the Nebraska
Supreme Court should include a fair representation of minority participants in law school, Bar
and court activities, events and programs.

Law schoolsin Nebraska should annually evaluate the graduation rates among minority law
students in determining the scope and effectiveness of the school’ s academic support programs.

Entities that affect access to the profession, such as the law schools, Nebraska State Bar
Association, and Nebraska State Bar Commission, should collect and maintain appropriate
statistics delineated by race and ethnicity (i.e. placement and employment data).

Nebraska's law schools should continue efforts to increase the diversity of their teaching faculty
and administration.

Hiring, Retention, and Promotion

1

Law firms and other employers of lawyers should broaden their recruiting and hiring criteria to
weigh measures of a candidate’' s ability in an attempt to increase the likelihood of hiring minority
candidates.

Law firms and other employers of lawyers should strive to eliminate behaviors that might be
perceived as discriminatory or otherwise offensive to minority persons.

When possible, law firms and other employers of lawyers should include minority lawyers on
interview, selection, and hiring teams.

Law firms should participate in clerkship programs that seek to place minority law students as
summer associates, with the goal of expanding the range of criteria upon which the law firm may
judge the likelihood of the student’s ultimate success with the firm.

The Nebraska State Bar Association should create a section to address race and ethnicity in the
law. Among other activities, this section should develop, maintain, and disseminate a voluntary
directory of practicing minority lawyers. These should note the lawyers' location, area of
practice, and career goals, to facilitate the lateral hiring of minority lawyers. In addition, this
section should develop, maintain, and disseminate a voluntary directory of corporations that
retain minority law firms or minority lawyers at mgjority-owned law firms to handle legal matters
for the corporation.
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Summary of Recommendations

The Nebraska State Bar Association should encourage the further development of mentoring
programs for lawyers.

The Nebraska State Bar Association should consider recommending equa employment
opportunity policies for al lawyers in Nebraska

Nebraska court clerks or court administrators should collect and maintain court appointment
records delineated by the type of appointment, race and ethnicity of the lawyer or appointed
party, and the judge who made the appointment. This data should be reported to the Supreme
Court on a periodic basis.

Judicial Selection Process

1

Judicia nominating commissions and the governor should take proactive steps to ensure a state
judiciary that is reflective of the communities it serves.

The Nebraska Supreme Court and the Nebraska State Bar Association should encourage diversity
on the judicia nominating commissions and require that records be kept of the race and ethnicity
of commission members.

The Supreme Court and the Nebraska State Bar A ssociation should devel op and administer
training to improve multicultural competence and recognition of differences for those lawyers and
laypersons who serve on judicia nominating commissions.

The governor should consider factors such as race and ethnicity when making appointments to the
judicial nominating commissions.

The Nebraska State Bar Association, the judicial nominating commissioners, and community

legal organizations and leaders should strive to identify, encourage and support qualified minority
judicia applicants.
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Survey of the Nebraska Public

In the following questions, we will ask about your experiences and opinionsregar ding the Nebraska justice system.
Please select the responsethat best representsyour experiencesor opinions.

(Screening Question) Have you ever been in aNebraska court of law?
1 Yes
2 No

(If answer is“Yes,” then answer the following five questions. If answer is“No,” then proceed to question #6)

1. Have you ever been called for jury duty in either astate or federal proceeding in the state of Nebraska?
1 Yes
2 No

2. If yes, have you ever actually served on a Nebraskajury?
1 Yes
2 No

3. Have you ever been adefendant in a state or federal criminal casein the state of Nebraska?
1 Yes
2 No

4. Have you ever been alitigant (the person suing or being sued) in alawsuit seeking money in the state of
Nebraska?

1 Yes

2 No

5. Have you ever been called to testify in acriminal or civil casein the state of Nebraska?
1 Yes
2 No

6. For each of the following, please indicate whether you have a"Great Deal” "Some" "Only aLittle" or "No" trust:

Your Local Police

The University of Nebraska

The U.S. Supreme Court
Nebraska's Unicameral Legidature
Courtsin Y our Community

The U.S. Congress

Lawyersin Your Community

The Nebraska Supreme Court
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Section |. Please indicate the degree to which you agree or disagreewith the following statements.

7. In Nebraska, how much money you have affects the quality of legal representation.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

8. It isimportant that juries reflect the racial and ethnic makeup of the community.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

9. In Nebraska, amember of aminority group who has alegitimate legal claim will be reluctant to file alawsuit.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

10. New immigrants to the state are not as likely to make use of the court system as those who have lived in Nebraska
for along time.

Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

11. In Nebraska, most juries are not representative of the community.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

12. In Nebraska, minority litigants can afford quality representation from alawyer.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree
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13. In Nebraska, courts are “out-of-touch” with what’s going on in their communities.
Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

14. In Nebraska, criminal justice officials treat offenses committed by minority defendants against minority victims
more leniently than they would if the victims were white.

Strongly Agree

Agree

Somewhat Agree

Somewhat Disagree

Disagree

Strongly Disagree

Section 1. Please indicate the degreeto which you feel the Nebraska Justice system treatsthe following groups
better or worsethan Nebraskansin general.

15. In Nebraska, what kind of treatment do Hispanics and L atinos receive from the courts?
Far Better

Somewhat Better

Same

Somewhat worse

Far Worse

16. In Nebraska, what kind of treatment do Whites receive from the courts?
Far Better

Somewhat Better

Same

Somewhat worse

Far Worse

17. In Nebraska, what kind of treatment do African Americans receive from the courts?
Far Better

Somewhat Better

Same

Somewhat worse

Far Worse

18. In Nebraska, what kind of treatment do Native Americans receive from the courts?
Far Better

Somewhat Better

Same

Somewhat worse

Far Worse
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19. In Nebraska, what kind of treatment do non-English speakers receive from the courts?
Far Better

Somewhat Better

Same

Somewhat worse

Far Worse

Section |11. Pleaseindicatethe degreeto which the Nebraska court system isfair.

20. In general, how fair isthe Nebraska court system to all Nebraskans?
Fair

Somewhat Fair

Somewhat Unfair

Unfair

21. Now consider just Nebraska’ sracial and ethnic minorities: how fair do you think the court system isto non-
whites?

Fair

Somewhat Fair

Somewhat Unfair

Unfair
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Survey of Jurorsin Douglas, Lancaster, and Hall Counties

General Instructions: This survey seeks to better understand the experiences of Nebraskatria
participants. It should take approximately 15 minutes to complete. All answers are strictly confidential.
Y our personal information will not be connected to your responses.

There are four sections to the survey. Read the questions carefully, as different questions require
different types of responses. Answer each question candidly and to the best of your ability. Feel freeto
use either a pen or pencil. You may elaborate with any written comments in the margins or in the space
provided. When you are finished, please return the survey to the Minority and Justice Task Force, using

the enclosed envelope.

Section 1

These questions deal with your experience as ajuror. Please circle the response that best reflects your

experience or attitude for each question.

1. Wereyou selected for ajury? YES NO
(if NO, skip to Section 3)

2. Before thetria began, the attorneys and/or
judge questioned potential jurors (voir dire). In
your opinion, was this process fair?

1Yes

2No

3 Not Sure (please elaborate)

3. How many jurors were on your jury?
16jurors
29jurors
312jurors
4 Other

4. Of those who served on your jury (including
yourself), how many were ethnic or racial
minorities?

5. During voir dire, were any ethnic or racial minorities eliminated as potentia jurors?
1 One or more minorities were questioned and eliminated.
2 One or more minorities were eliminated without being questioned.
3 One or more minorities were questioned, but not eliminated.

4 No minorities were questioned or eliminated.

5 There were no minorities among the potential juror

6. If aracial or ethnic minority was eliminated
asapotentia juror, in your opinion was that
person not selected due to his or her race or
ethnicity?

1Yes

2No

3 There were no minorities who were

eliminated.

7. Was an interpreter used during the trial?

1VYes
2 No

8. Did you take off work for jury duty?
1Yes
2No

9. If you answered “yes’ to Question #7, is your
employer paying your normal salary while you
serve?

1Yes

2No

10. How many times have you previousy served
on ajury, and on what kind of tria?

crimina trials

civil trias.
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Section 2

you participated.

In this section, please select the response that best represents your opinion concerning the trial in which

11. The defendant in your case received afair
trial.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

12. Thejudge, attorneys, and court personnel
communicated effectively with the defendant.
1 Strongly agree
2 Agree
3 Disagree
4 Strongly disagree

13. Thejudge, attorneys, and court personnel
were respectful and courteous to the defendant.

14. Your jury reflected the racial and ethnic mix
of the community.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

15. Thejudge, attorneys and court personnel
reflected the racial and ethnic mix of the
community.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

1 Strongly agree 16. Compared to how you felt before your
2 Agree involvement in thistria, how do you feel now
3 Disagree about how our justice system works?
4 Strongly disagree 1 much better
2 somewhat better
3 thesame
4 somewhat worse
5 much worse
Section 3

justice system.

In this section, please select the response that best represent your opinions concerning the Nebraska

17. In Nebraska, personal income affects quality of
legal representation.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

18. In Nebraska, whites have greater access to
information about the courts and their rights.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

19. New immigrants to the state are not as likely to

make use of the court system as those who have
lived in Nebraska for along time.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree

20. English speakers receive better treatment by
judges, attorneys and court personnel, than non-
English speakers.

1 Strongly agree

2 Agree

3 Disagree

4 Strongly disagree
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21. In Nebraska, minority litigants have more 23. In order to encourage participation jurors
difficulty than white litigants affording quality should be paid more for their services.
legal representation from alawyer. 1 Strongly agree

1 Strongly agree 2 Agree

2 Agree 3 Disagree

3 Disagree 4 Strongly disagree

4 Strongly disagree

24. In Nebraska, minorities cannot get fair

22. Minority representation on juries should treatment in the legal system.
reflect the diversity of the community. 1 Strongly agree

1 Strongly agree 2 Agree

2 Agree 3 Disagree

3 Disagree 4 Strongly disagree

4 Strongly disagree
Section 4

Now we would like to know alittle bit about you. Be assured that we will not be able to identify you from
your responses. Please circle or write in your response.

25. Gender: 29. Religion:
1 Mde 1 Protestant
2 Femde 2 Catholic
3 Jewish
26. Age: 4 Mudim
5 Agnostic/Atheist
27. Racelethnicity: 6 Other
1 White
2 AfricantAmerican 30. Marital Status:
3 AsianAmerican 1 Married
4 Higpanic-American 2 Single/Never Married
5 Native-American 3 Single/Divorced
6 Aral-American 4 Single/Domestic Partner
7 Other 5 Widowed
28. On ascdefrom 1 (low) to 5 (high), how 31. Political affiliation:
religious are you? 1 Democrat
2 Republican

3 Independent/Not registered

32. On ascale from one to seven, what is your political ideology?
1 2 3 4 5 6 7
strong conservative neutral strong liberal
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33. County of Residence:

34. How long have you lived in Nebraska (in
years)?

35. State (or country, if outside U.S.) of birth:

36. If you were not born aU.S. citizen:

How long have you lived in the U.S. (in
years)?

In what year did you became a
naturalized citizen?

37. Native language, if other than English (if
English, leave blank):

38. The community in which | liveisracialy
and ethnically diverse.

1 Strongly Agree

2 Agree

3 Don’'t Know

4 Disagree

5 Strongly Disagree

39. Employment Status:
1 Full-time
2 Part-time
3 Retired
4 Full-time Student
5 Homemaker
6 Unemployed

40. Profession:

41. Education (check highest level):

Some high school/vocational school
High school/vocational school /G.E.D.
Some college/associate’ s degree
College graduate (bachelor’ s degree)
Some graduate/professiona school
Graduate/professional degree

42. Y our family income last year was:
L ess than $20,000
$20,000-$40,000
$40,000-$60,000
$60,000-$80,000

More than $80,000

Written Comments: In the space below, please provide any explanation of elaboration on the above
responses. Y ou can aso use this space to provide any additiona information to the Minority and Justice

Task Force
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Minority & Justice Task Force

Nebraska Court and
Probation Employee Survey

RETURN DATE:
May 1, 2002

The Minority and Justice Task Force thanks you for taking time to participate in this study of the Nebraska court system. This
survey is being sent to approximately 1,000 employees of the Nebraska county and district court system, employees of the
Nebraska probation system, as well as employees of the federal district courts in Nebraska. The answers you provide are very
important, as they will serve as the basis for a report (including recommendations) to be issued publicly in December.

The Minority and Justice Task Force: The Nebraska Supreme Court and Nebraska State Bar Association formed the
Minority and Justice Task Force to determine if racial or ethnic bias or discrimination exists in the Nebraska court system, and if
so, to recommend solutions to identified inequities. This survey is one important method to gather the information. It has been
mailed to every Nebraska court employee (except judges who will be surveyed in a questionnaire of Nebraska Bar Association
members) to better understand how race and ethnicity affects the Nebraska court system.

Instructions: The directions will indicate whether the question refers to your experiences or your beliefs. Please circle the best
response or fill-in the appropriate space. Written comments are also welcome. Should you wish to clarify a response, please
feel free to use the blank space in the margins or attach additional sheets of paper.

Confidentiality: A/l answers will be treated confidentially and no respondents will be identifiable in the final report, nor will
questionnaires be linked with any individual respondent. Only the research staff will see the raw data.

When completed, use the enclosed self-addressed stamped envelope and please return the survey by May 1%, If you have any
questions or comments concerning the survey, the Task Force, or if you would like to confidentially discuss issues of racial or
ethnic discrimination and bias in the Nebraska courts, please contact the project director toll free at 1-800-927-0117 (ext. 27),
email jchoate@nebar.com, or write:

Judd Choate, Ph.D., Project Director
Nebraska Minority and Justice Task Force
635 South 14th Street
P.O. Box 81809
Lincoln, NE 68501

NOTE: For the purposes of this survey, the term Minority refers to African American/Black,
Asian/Pacific Islander, Hispanic/Latino (regardless of skin color), Native American/American Indian
and/or other persons identified as a racial or ethnic minority.
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A. Background Information

1. What is your current employment status?
1. Full-time employee
2. Part-time employee
3. Full-time student
4. Contractor
5. Intern/Volunteer

3. In what county are you employed?

2. Where do you work?
1. County Court
2. District Court
3. Federal District Court
4. Administrative Office of the Courts/Probation
5. Probation Office
6. Other (please specify)

4. What is your current position?

5. How many years have you occupied your current
position?

7. Please describe the ethnic and racial diversity of your
workplace.

1. Highly diverse

2. Somewhat diverse

3. Not diverse

9. Approximately what percentage of the clientele in your
criminal court is from each of the following groups?

a. White %
b. African American %
c. Hispanic/Latino %
d. Native American %
e. Asian/Pacific Islander %
f. Other (specify) %

g. Not applicable

11. In general, how satisfied are you in:
a. your present professional situation?
b. your opportunities for professional advancement?
c. your access to networks important to your career?

6. How many years total have you worked for Nebraska
courts?

8. Please describe the ethnic and racial diversity of the area
in which you live.

1. Highly diverse

2. Somewhat diverse

3. Not diverse

10. Approximately what percentage of the clientele in your
civil court is from each of the following groups?

a. White %
b. African American %
c. Hispanic/Latino %
d. Native American %
e. Asian/Pacific Islander %
f. Other (specify) %
g. Not applicable
Very Somewhat
Satisfied Satisfied  Dissatisfield  Dissatisfied
1 2 3 4
1 2 3 4
1 2 3 4

B. Hiring Practices/Employment Opportunities

Please circle the response that best describes your knowledge or attitudes about the hiring and employment practices of

the Nebraska court entity for which you work.

12. To your knowledge, have any minorities applied for a position in the court system in which you work, in the past five years?

1. Yes If Yes, approximately how many?

2. No
3. Don’t know

13. Has your employer hired or promoted any minority employees to supervisory positions during the past five years?

1. Yes If Yes, approximately how many?

2. No
3. Don’t know



14. Does your court take steps specifically directed at
recruiting minority employees?

1. Yes — and the steps are serious

2. Yes — but the steps are not serious

3. No — but has been discussed

4. No

5. Don’t know

6. Not applicable

16. While working for your court, have you participated in
multicultural education or training?

1. Yes — my organization requires it

2. Yes — my organization encourages it

3. Yes — I did it for my own reasons

4. No — but my organization encourages it

5. No — and my organization does nothing to encourage it

18. In your opinion, how would you characterize the legal system
in Nebraska regarding hiring and promotion opportunities for:

a. minority judges

b. minority attorneys

¢. minority court personnel

d. minority probation officers

e. minority probation personnel

Appendix C

15. How did you find out about the position you currently
occupy? (Choose all that apply)

1. Family

2. Friend

3. Networking

4. Advertisement

5. Recruited

6. Other (Please explain)

17. Thinking about the past five years, how would you
characterize the work environment for minority court
employees?

1. Situation is getting better

2. Situation is about the same

3. Situation is getting worse

4. No basis for knowledge

None Few  Some Many No Basis
For Knowledge
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5

Please read the following series of statements and select the response that best represents your opinion concerning
employment and professional opportunities available to employees of Nebraska’s court system. When responding to the

statements, assume that all other factors are equal.

19. How strongly do you agree or disagree with the following
statements?

a. The personnel in your court have sufficient education
and training to provide adequate assistance to
minorities.

b. Minorities are given hiring preferences over better
qualified whites.

c. To be hired for a position in your court, minorities
need better qualifications than white applicants.

d. Overall, the professional opportunities available to
minorities are greater than those available to whites.

e. Persons who work in the courts should be trained to
understand the needs of specific minority groups.

f.  Informal mentors to help with networking are more
widely available for whites than for minorities.

g. Minorities employed in your court have equal
opportunity for professional advancement.

h. All Nebraska court employees have equal opportunity
for professional advancement

i.  Despite adequate credentials, applicants with a Spanish
accent are less likely to be hired by your court.

j-  Minorities employed in your court tend to be assigned

less complex tasks or duties.

Strongly Strongly No Basis
Agree Agree Disagree Disagree For Knowledge
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
1 2 3 4 5
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Strongly Strongly ~ No Opinion/

20. Racial and ethnic minorities are adequately represented: Agree Agree Disagree Disagree  Don’t Know
a. among Nebraska judges 1 2 3 4 5
b. among Nebraska public defenders 1 2 3 4 5
c. among Nebraska prosecutors 1 2 3 4 5
d. among Nebraska private attorneys 1 2 3 4 5
e. among Nebraska court employees 1 2 3 4 5
f. among Nebraska probation officers and employees 1 2 3 4 5
g. in Nebraska jury pools 1 2 3 4 5
h. on Nebraska jury panels 1 2 3 4 5

C. Courtroom

The following questions specifically concern courtroom conduct. Please circle the response that best describes your
experience or observations while working in the Nebraska court system over the past two years. If you have not
witnessed any court interaction, please skip to the next section.

No Basis
21. How often does the following occur? Always Often Sometimes Seldom Never For Judgment

a. Judges base their evaluations of a 1 2 3 4 5 6
defendant’s/litigant’s case on minority stereotypes.
Judges are honest and fair in deciding cases. 1 2 3 4 5 6

c. Judges are more abrupt with minority counsel than 1 2 3 4 5 6
they are with white counsel.

d. Judges release minority defendants on their own 1 2 3 4 5 6
recognizance as often as they do white defendants
accused of equally serious crimes.

e. Judges find the testimony of white lay witnesses 1 2 3 4 5 6
more credible than minority lay witnesses.

f.  Judges find the testimony of white expert witnesses 1 2 3 4 5 6
more credible than minority expert witnesses.

g. Judges apply the same standards in deciding child 1 2 3 4 5 6
support amounts for minorities and whites.

h. Judges apply the same standards when they remove 1 2 3 4 5 6
a child from the homes of minorities and whites.

i.  Judges make every effort to accommodate non- 1 2 3 4 5 6
English-speaking defendants and witnesses

j- Judges sentence white defendants more leniently 1 2 3 4 5 6
than minority defendants convicted of the same
offense.

k. Judges are more likely to accept the sentencing 1 2 3 4 5 6

recommendation of the prosecutor when the
defendant is a minority.

The next section refers to your own personal experiences, or those experiences of which you are familiar, while working
in the Nebraska justice system. Please indicate the frequency with which the following have occurred in your presence

or to your knowledge.

Very Somewhat
22. Inappropriate comments or jokes of a racial or Frequently = Frequently  Infrequently  Infrequently —Never
ethnic nature have been made in your presence by:
a. an attorney 1 2 3 4 5
b. ajudge 1 2 3 4 5
c. court personnel 1 2 3 4 5
d. a probation employee 1 2 3 4 5
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Very Somewhat

23. You have heard racial or ethnic slurs used by: Frequently  Frequently  Infrequently  Infrequently Never
a. an attorney 1 2 3 4 5
b. ajudge 1 2 3 4 5
c. court personnel 1 2 3 4 5
d. a probation employee 1 2 3 4 5

24. You have witnessed disrespectful or discourteous

treatment toward minorities by:
a. an attorney 1 2 3 4 5
b. ajudge 1 2 3 4 5
c. court personnel 1 2 3 4 5
d. a probation employee 1 2 3 4 5

The next several items refer to your opinion of the Nebraska court system. Please indicate how much you agree or
disagree with the following statements.

Strongly Strongly No Basis
25. How strongly do you agree or disagree with the following Agree  Agree Disagree Disagree For Judgment
statements?

a. Minority litigants are as well represented in criminal cases as 1 2 3 4 5
white litigants.

b. Minority litigants are as well represented in civil cases as 1 2 3 4 5
white litigants.

c. A person’s social “class” is more likely to create bias than 1 2 3 4 5
his/her race or ethnicity

d. Court personnel are helpful and courteous. 1 2 3 4 5

e. Courts adequately monitor the progress of cases. 1 2 3 4 5

f.  Minority defendants get impaneled juries that represent the 1 2 3 4 5
community at large.

g. In general, Nebraska jury pools represent the community at 1 2 3 4 5
large.

h. Attorneys consider race and ethnicity when exercising 1 2 3 4 5
peremptory challenges.

i.  Prosecutors are less likely to offer diversion to minority 1 2 3 4 5
defendants.

j. People who speak with an accent are more likely to be 1 2 3 4 5
discriminated against in the courts.

k. In the Nebraska court system, whites are more likely to be 1 2 3 4 5
discriminated against than minority group members.

1. If there is bias in the Nebraska justice system, race and/or 1 2 3 4 5
ethnicity has nothing to do with it.

m. Minorities invite their own discrimination. 1 2 3 4 5

n. Nebraska courts make reasonable efforts to ensure that 1 2 3 4 5
individuals have adequate attorney representation.

0. Court rulings are understood by those involved in the cases. 1 2 3 4 5

p. Using an interpreter makes a defendant look guilty. 1 2 3 4 5

q- Minorities invite their own discrimination. 1 2 3 4 5

26. Which of the following best describes your overall perception of bias against racial minorities in the Nebraska justice system
over the past five years?

1. There has never been any racial or ethnic bias, now or in the past five years.

2. There is less racial or ethnic bias now than in the past five years.

3. There is more racial or ethnic bias now than in the past five years.

4. There is the same amount of racial or ethnic bias now as in the past five years.
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D. Interpretive Services and Recommendations

27. Are you aware of any cases in your court where a language interpreter was needed?
1. Yes If Yes, in approximately how many cases per month does your court use an interpreter?

2. No

28. In your experience in the Nebraska justice system, how
often have interpreters been available for court participants
who did not speak English?

1. Always

2. Often

3. Sometimes

4. Seldom

5. Never

6. Not applicable

30. In your opinion, are the interpreters used by your court
adequate?

1. Always

2. Often

3. Sometimes

4. Seldom

5. Never

6. No basis for judgment

29. Are the interpreters used by your court “certified” by
the Nebraska Supreme Court?

1. Always

2. Often

3. Sometimes

4. Seldom

5. Never

6. No basis for judgment

31. How often does your court use family members or
friends to translate for non-English speaking
litigants/defendants?

1. Always

2. Often

3. Sometimes

4. Seldom

5. Never

6. No basis for knowledge

32. Please indicate the percentage of times in the past two years in which your court has used interpreters from each of the

following groups.

1. The court provided a certified interpreter.

2. The court provided an interpreter but you are unaware of certification status.

3. A family member or friend served as interpreter.
4. A community member was recruited to interpret.

5. Other interpretive services were provided. (please explain)

6. Not applicable

33. How would you rate the following recommendations to improve

the delivery of judicial services to the minority community in
Nebraska?
a. Improved training for public defenders
b. Improved pay for public defenders
c. Cultural sensitivity training for law enforcement personnel
d. Cultural sensitivity training for court personnel
e. Cultural sensitivity training for attorneys and judges
f. Cultural sensitivity training for probation employees
g. Increased number of minority judges and county attorneys
h. Improved interpreter services/translated documents
i. More pro bono (free) legal aid by established attorneys

Percentage of times

Very Somewhat Not No Basis
Important  Important  Important  For Judgment
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34. Other recommendations you would make to improve the delivery of judicial services for minority Nebraskans. Please use

this space or attach additional pages, if necessary.



E. Probation Officer Section (Probation Officers Only)
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This section is specifically for probation officers. If you are not a probation officer, please skip this section and advance

to question #45.

37. How many years have you been employed as a
probation officer?

39. In your current position as a probation officer, do you
supervise:

1. Adults

2. Juveniles

3. Both of the above

4. Not applicable

40. How would you rate the following recommendations to
improve the delivery of probation services to the minority
community in Nebraska?

a. Culturally competent treatment programs

b. Availability of minority probation officers

c. Effective and independent minority advocates

d. Community-based diversion options

e. Alternatives to juvenile incarceration

38. Approximately what proportion of your probation
clientele is in each of the following groups?

a. White
b. African American

c. Hispanic/Latino

d. Native American

e. Asian/Pacific Islander
f. Other (specify)

%

%

%

%

%

%

g. Not applicable

Very Somewhat Not
Important  Important  Important
1 2 3
1 2 3
| 2 3
1 2 3
1 2 3

No Basis
For Judgment

N A S

41. Please list other recommendations you would make to improve the delivery of probation services for minority Nebraskans.

Use this space or attach additional pages, if necessary.

42. Based on your experience, what improvements would you suggest to ensure that the court system operates in an equitable
manner in delinquency cases? (only answer if you work with juveniles)

43. Based on your experience, have you seen instances of someone failing a treatment program due to lack of cultural sensitivity

in the program? Please explain.

44. Based on your experience, do minorities on probation have greater difficulty staying out of trouble than do whites? Why or

why not?
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F. Demographic Information

45. What is your Gender?
1. Male
2. Female

47. Age (at last birthday):

48. Which of the following best describes you?
1. African American/Black
2. American Indian/Native American
3. Asian/Pacific Islander
4. Hispanic/Latino
5. White/Caucasian
6. Other

50. Do you consider yourself a member of a minority
group?

1. Yes

2.No

52. Which category best identifies your income last year?
1. $0 - $14,999
2. $15,000 - $29,999
3. $30,000 - $44,999
4. $45,000 - $59,999
5. $60,000 - $74,999
6. $75,000 - $99,999
7. $100,000 - $149,999
8. $150,000 - $199,999
9. $200,000 +

G. Comments

46. What is your highest level of education?
1. Less than a High School Education
2. High School /Vocational School Graduate
3. Some College
4. College Graduate
5. Some Graduate/ Professional School
6. Graduate/ Professional Degree

49. Current Marital Status:
1. Married
2. Single
3. Widowed
4. Divorced
5. Domestic Partner

51. What is the size of the community where you work?
1. Metropolitan area (50,000 plus)
2. Suburban area
3. Small city (10,000 to 49,999)
4. Town (2,000 to 9,999)
5. Small town/ rural (under 2,000)

53. What is the size of the community where you live?
1. Metropolitan area (50,000 plus)
2. Suburban area
3. Small city (10,000 to 49,999)
4. Town (2,000 to 9,999)
5. Small town/ rural (under 2,000)

54. Please take a moment to write any additional thoughts you have about racial and ethnic issues in the courts (attach extra

pages if necessary).

Thank you for taking time to fill out this survey. Be assured that all information provided here will be kept completely

confidential.

Testimony: If you have personally experienced or observed any incidents in which minority judges, attorneys, court or
probation personnel, defendants, litigants, victims, and/or other participants were subjected to unfair, insensitive, or otherwise
disparate treatment, please consider providing written or verbal testimony. If you would like more information, please contact

the project director at jchoate@nebar.com or (800) 927-0117.
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Minority & Justice Task Force

Nebraska State Bar Association
Membership Survey

RETURN DATE:
April 5, 2002

The Minority and Justice Task Force thanks you for taking time to participate in this study of the Nebraska justice system. It
should take no more than 10 minutes to complete. This survey is being sent to every member of the Nebraska State Bar
Association with a Nebraska residence, totaling nearly 4,800 surveys. The answers you provide are very important, as they will
serve as the basis for a report (including recommendations) to be issued publicly in December.

The Minority and Justice Task Force: The Nebraska State Bar Association and Nebraska Supreme Court formed the
Minority and Justice Task Force to identify racial and ethnic bias and discrimination in the Nebraska court system and make
appropriate recommendations to address any identified inequities. This survey is an important tool in the identification process.
It has been mailed to Nebraska State Bar Association members in an effort to better understand how race and ethnicity affects
the Nebraska justice system, both within the courts as well in the broader legal community.

Instructions: The directions will indicate whether the question refers to your experiences or your beliefs. Please circle the best
response or fill-in the appropriate space. Written comments are also welcome. Should you wish to clarify a response, please
feel free to use the blank space in the margins or attach additional sheets of paper.

Confidentiality: A/l answers will be treated confidentially and no respondents will be identifiable in the final report, nor will
questionnaires be linked with any individual respondent. Only the research staff will see the raw data.

When completed, use the enclosed self-addressed stamped envelope and please return the survey by April 5th. 1f you have
any questions or comments concerning the survey, the Task Force, or if you would like to confidentially discuss issues of racial
or ethnic discrimination and bias in the Nebraska courts, please contact the project director toll free at 1-800-927-0117 (ext. 27),
email jchoate@nebar.com, or write:

Judd Choate, Ph.D., Project Director
Nebraska Minority and Justice Task Force
The Nebraska State Bar Association
635 South 14th Street
P.O. Box 81809
Lincoln, NE 68501

NOTE: For the purposes of this survey, the term Minority refers to African American/Black,
Asian/Pacific Islander, Hispanic/Latino (regardless of skin color), Native American/American Indian
and/or other persons identified as a racial or ethnic minority.
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A. Background Information

1. In what county do you work/is your primary practice
located?

3. What is your current position?

5. How many years have you occupied your current
position?

7. Please describe the ethnic and racial diversity of your
workplace.

1. Highly diverse

2. Somewhat diverse

3. Not diverse

8. Please describe the ethnic and racial diversity of the area
in which you live.

1. Highly diverse

2. Somewhat diverse

3. Not diverse

11. Which of the following best describes your current

employment?
1. Academic
2. Corporate
3. Government/Public sector
4. Private practice — solo practitioner
5. Private practice — law firm
6. Legal services
7. Other (please specify)

13. In which area(s) of law do you regularly work/practice?
(circle the numbers of all that apply)
1. General practice
. Criminal prosecution
. Criminal defense (private)
. Public defender
. Family law/Juvenile law
. Consumer Law
. Probate
. Civil litigation
9. Labor/Employment
10. Appellate
11. Corporate
12. Real Estate
13. Other (please specify)
14. None

0N L KW

17. In general, how satisfied are you in:
a. your present professional situation?
b. your opportunities for professional advancement?
c. your access to networks important to your career?

2. In what year were you admitted to practice law in the
state of Nebraska?

4. In what year were you admitted to practice law in any
state?

6. Approximately how often have you appeared in
Nebraska county or district trial courtrooms during the past
two years?

1. Never

2. Less than once a month

3. Once or twice a month

4. Weekly

5. Daily

9. How many attorneys are employed, full or part-time, by
your firm or organization?

10. How many non-attorneys are employed, full or part-
time, by firm or organization?

12. How many attorneys in your firm or organization are
from each of the following ethnic and racial groups? (please
include yourself)

a. White

b. African American

c. Hispanic/Latino

d. Native American

e. Asian/Pacific Islander

f. Other (specify)

14. Approximately what proportion of your clientele is
from each of the following groups? (for prosecutors
“clientele” refers to defendants)

a. White %
b. African American %
c. Hispanic/Latino %
d. Native American %
e. Asian/Pacific Islander %
f. Other (specify) %

g. Not applicable

15. How many of the attorneys in your firm or organization
are criminal law attorneys?

16. How many of the attorneys in your firm or organization
are civil law attorneys?

Very Somewhat
Satisfied Satisfied Dissatisfied Dissatisfied
1 2 3 4
1 2 3 4
1 2 3 4
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B. Employment Opportunities

In the following section, please circle the response that best describes your knowledge or attitudes about hiring and
employment practices. Please take note of whether the question asks your experience OR your opinion. Skip questions
that do not apply to you or the firm/organization for which you work.

18. How did you find out about the position you currently 19. Does your firm or organization take steps specifically
occupy? (Choose all that apply) directed at recruiting minority lawyers?

1. Family 1. Yes — and the steps are serious

2. Friend/Colleague 2. Yes — but the steps are not serious

3. Professor 3. No — but it has been discussed

4. Networking 4. No

5. Advertisement 5. Don’t know

6. Recruited 6. Not applicable

7. Other (please explain)

8. Unemployed 20. Which of these are special efforts made by your

organization to recruit minorities? (Select all that apply)

21. While working for your current firm or organization, 1. Outreach to minority law school organizations
have you participated in multicultural education or training? 3. Minority law student summer internships

1. Yes — my organization requires it 4. Minority bar association(s)

2. Yes — my organization encourages it 5. Participation in minority-sponsored job fairs

3. Yes — I did it for my own reasons 6. Other (specify)

4. No — but my organization encourages it 7. No efforts are made

5. No — and my organization does nothing to encourage it 8. Don’t know/Not applicable

22. To your knowledge, have any minority attorneys applied for a position at the firm or organization for which you work, in the
past five years?
1. Yes If Yes, were they hired (why or why not?)?
2. No
3. Don’t know

23. Has your firm or organization hired or promoted any minority attorneys to supervisory positions during the last five years?
1. Yes If Yes, approximately how many?
2. No If No, were qualified minorities passed over?
3. Don’t know

24. In your opinion, are the efforts made by your firm or organization to recruit and hire minority attorneys adequate?
1. Yes If Yes, what are they?
2. No If No, why not?
3. Don’t know

Please read the following series of statements and select the response that best represents your opinion concerning
employment and professional opportunities available to attorneys in Nebraska’s judicial system. When responding to
the statements, assume that all other factors are equal.

Strongly Strongly No Basis
25. How strongly do you agree or disagree with the following Agree Agree Disagree  Disagree  For Knowledge
statements?

a. Nebraska’s law schools do an adequate job recruiting 1 2 3 4 5
and admitting qualified minority law students.

b. Nebraska’s law schools should do more to recruit and 1 2 3 4 5
admit qualified minority law students.

c. Sufficient clerking and internship opportunities exist 1 2 3 4 5

for minority law students.
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Strongly Strongly No Basis
Agree Agree Disagree  Disagree  For Knowledge

d. Nebraska’s private law firms do an adequate job of 1 2 3 4 5
hiring minority graduates of Nebraska’s law schools.

e. Nebraska’s private law firms select the best candidate 1 2 3 4 5
for the position, regardless of academic credentials.

f.  Overall, professional opportunities available to 1 2 3 4 5
minority attorneys are greater than those available to
white attorneys.

g.  Minority attorneys are given hiring preference over
better qualified white attorneys.

h. To be hired by your organization, a minority attorney 1 2 3 4 5
needs better qualifications than a white attorney.

i.  The Nebraska attorneys you know have sufficient 1 2 3 4 5
education and training to provide adequate assistance
to minority clients.

j.  Attorneys should be trained to understand the needs of 1 2 3 4 5
specific minority groups.

k. All Nebraska attorneys have equal opportunity for 1 2 3 4 5
professional advancement.

1. Minority attorneys that you know tend to be assigned 1 2 3 4 5
less complex tasks or duties than white attorneys.

No Basis
Minority White No Difference  For Judgment
26. In general, more opportunities for positions in private law 1 2 3 4
firms are available for attorneys who are:

27. In general, better opportunities for positions in private law 1 2 3 4
firms are available for attorneys who are:

28. More opportunities for promotion within your 1 2 3 4
organization are given to attorneys who are:

29. More opportunities to develop mentor relationships are 1 2 3 4
available to attorneys who are:

30. The judicial selection process usually favors 1 2 3 4
attorneys/judges who are:

31. Fewer fee-generating court appointments are given to 1 2 3 4
attorneys who are:

Strongly Strongly  No Opinion/

32. Racial and ethnic minorities are adequately represented: Agree  Agree Disagree Disagree Don’t Know

a. among current Nebraska Supreme Court justices 2 3 4

b. among current Nebraska Court of Appeals judges

c¢. among current Nebraska district court judges

d. among current Nebraska county court judges

e. among current Nebraska worker’s compensation court judges

f. among current Nebraska juvenile court judges

1. among current Nebraska public defenders

m. among current Nebraska prosecutors

n. among current Nebraska private attorneys

0. in Nebraska jury pools

p. on Nebraska jury panels
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C. Courtroom Environment

The following questions specifically concern courtroom conduct. Please circle the response that best describes your
experience or observations during the past two years. If you have not witnessed any legal professionals/litigants
interacting in court, chambers, or at professional gatherings during the last two years, skip to the next section.

No Basis
33. How often does the following occur? Always Often Sometimes Seldom Never For Judgment

a. Judges base their evaluations of a 1 2 3 4 5 6
defendant’s/litigant’s case on minority stereotypes.
Judges are honest and fair in deciding cases. 1 2 3 4 5 6

c. Judges are more abrupt with minority counsel than 1 2 3 4 5 6
they are with white counsel.

d. Judges release minority defendants on their own 1 2 3 4 5 6
recognizance as often as they do white defendants
accused of equally serious crimes.

e. Judges find the testimony of white lay witnesses 1 2 3 4 5 6
more credible than minority lay witnesses.

f. Judges find the testimony of white expert witnesses 1 2 3 4 5 6
more credible than minority expert witnesses.

g. Judges apply the same standards in deciding child 1 2 3 4 5 6
support amounts for minorities and whites.

h. Judges apply the same standards when they remove 1 2 3 4 5 6
a child from the homes of minorities and whites.

i.  Judges sentence white defendants more leniently 1 2 3 4 5 6
than minority defendants convicted of the same
offense.

j. Judges are more likely to accept the sentencing 1 2 3 4 5 6

recommendation of the prosecutor when the
defendant is a minority.

k. Judges make every effort to accommodate non- 1 2 3 4 5 6
English-speaking defendants and witnesses.

The two sections refer to your own personal experiences, or those experiences of which you are familiar, while a member
of the Nebraska State Bar Association. Please indicate the frequency with which the following have occurred in your
presence or to your knowledge.

Very Somewhat
34. Inappropriate comments or jokes of a racial or Frequently  Frequently  Infrequently  Infrequently —Never
ethnic nature have been made in your presence by:
a. an attorney 1 2 3 4 5
b. ajudge 1 2 3 4 5
c. court personnel 1 2 3 4 5
35. You have heard racial or ethnic slurs used by:
a. an attorney 1 2 3 4 5
b. ajudge 2 3 4 5
c. court personnel 1 2 3 4 5
36. You have witnessed disrespectful or discourteous
treatment toward minorities by:
a. an attorney 1 2 3 4 5
b. ajudge 1 2 3 4 5
c. court personnel 1 2 3 4 5
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37. Based on your experience, prosecutors are more likely to file
charges when defendants are:

38. Prosecutors are more likely to file charges when victims are:

39. Prosecutors are more likely to make favorable plea offers
when the defendants are:

40. Prosecutors are more likely to make favorable plea offers
when the victims are:

41. Defendants are more likely to remain in custody prior to trial
when they are:

42. Defendants are more likely to be found guilty when they are:

White
1

Minority  No Difference

2

3

No Basis

For Judgment

4

The next two sets of questions refer to your opinion of the Nebraska justice system. Please indicate how much you agree

or disagree with the following statements.

43. How strongly do you agree or disagree with the following
statements?
a. Minority litigants are as well represented in criminal
cases as white litigants.
b. Minority litigants are as well represented in civil cases
as white litigants.
c. A person’s social “class” is more likely to create bias
than his/her race or ethnicity.

Court personnel are helpful and courteous.

Courts adequately monitor the progress of cases.

f.  Minority defendants get impaneled juries that represent
the community at large.

g. In general, Nebraska jury pools represent the
community at large.

h. Attorneys consider race and ethnicity when exercising
peremptory challenges.

i.  Prosecutors are less likely to offer diversion to
minority defendants.

j-  People who speak with an accent are more likely to be
discriminated against in the courts.

k. In the Nebraska justice system, whites are more likely
to be discriminated against than minority group
members.

1. Ifthere is bias in the Nebraska justice system, race
and/or ethnicity has nothing to do with it.

m. Minorities invite their own discrimination.

n. Nebraska courts make reasonable efforts to ensure that
individuals have adequate attorney representation.

0. Court rulings are understood by the people involved in
the cases.

p. Using an interpreter makes a defendant look guilty.

q. Whites receive better treatment from the courts than
ethnic and racial minorities do.

o o

Strongly
Agree

1

1

Agree
2

2

NN
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Disagree
3

3

Strongly
Disagree

4

4

N

No Basis
For Judgment

5

5
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44. Which of the following best describes your perception of bias against racial minorities in the Nebraska justice system?
1. There has never been any racial or ethnic bias, now or in the past five years.
2. There is less racial or ethnic bias now than in the past five years.
3. There is more racial or ethnic bias now than in the past five years.
4. There is the same amount of racial or ethnic bias now as in the past five years.

D. Interpretive Services and Recommendations

45. In the past two years, have you had a client or witness 46. In your experience in the Nebraska justice system, how
who needed a language interpreter? often have interpreters been available for court participants
1. Yes If Yes, approximately how many? who did not speak English?
2. No 1. Always
3. Not applicable 2. Often
3. Sometimes
47. In the past two years, have you had a client who would 4. Seldom
have benefited from translated court documents? 5. Never
1. Yes If Yes, approximately how many? 6. Not applicable
2. No

3. Not applicable

48. Please indicate how many times in the past two years you have worked on a case in which the court has used interpreters
from each of the following groups.
Number of times

1. The court provided a certified interpreter.

2. The court provided an interpreter but you are unaware of certification status.

3. A family member or friend served as interpreter.

4. A community member was recruited to interpret.

5. Other interpretive services were provided. (please explain)

6. Not applicable

Very Somewhat Not No Basis

49. How would you rate the following recommendations to improve Important  Important Important  For Judgment
the delivery of judicial services to the minority community in
Nebraska?

a. Improved training for public defenders

b. Improved pay for public defenders

c. Cultural sensitivity training for law enforcement personnel

d. Cultural sensitivity training for court personnel

e. Cultural sensitivity training for attorneys and judges

e. Increased number of minority judges and county attorneys

f. Improved interpreter services/translated documents

g. More pro bono (free) legal aid by established attorneys

— e e e e
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50. Other recommendations you would make to improve the delivery of judicial services for minority Nebraskans. Please use
this space or attach additional pages, if necessary.

51. In your opinion, what, if any, are the major sources of bias against minorities in Nebraska’s court system? Please use this
space or attach additional pages, if necessary.
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52. What recommendation(s) would you make to enhance the legal profession vis-a-vis racial and ethnic bias and

discrimination in the Nebraska court system?

53. What kinds of educational programs (for judges, attorneys, personnel, the public, etc.) would you recommend to help curb
bias in Nebraska’s legal community? Please use this space or attach additional pages, if necessary.

E. Demographic Information

54. What is your Gender?
1. Male
2. Female

56. Age (at last birthday):

58. Which of the following best describes you?
1. African American/Black
2. American Indian/Native American
3. Asian/Pacific Islander
4. Hispanic/Latino
5. White/Caucasian
6. Other

60. Do you consider yourself a member of a minority
group?

1. Yes

2.No

62. Which category best identifies your income last year?
. $0 - $14,999

. $15,000 - $29,999

. $30,000 - $44,999

. $45,000 - $59,999

. $60,000 - $74,999

. $75,000 - $99,999

. $100,000 - $149,999

8. $150,000 - $199,999

9. $200,000 +
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55. What law school did you attend?
1. Creighton University School of Law
2. University of Nebraska College of Law
3. Other (please specify)

57. Other than a law degree, do you have any other
professional degrees? (please specify)

59. Current Marital Status:
1. Married
2. Single
3. Widowed
4. Divorced
5. Domestic Partner

61. What is the size of the community where you work?
1. Metropolitan area (50,000 plus)
2. Suburban area
3. Small city (10,000 to 49,999)
4. Town (2,000 to 9,999)
5. Small town/ rural (under 2,000)

63. What is the size of the community where you live?
1. Metropolitan area (50,000 plus)
2. Suburban area
3. Small city (10,000 to 49,999)
4. Town (2,000 to 9,999)
5. Small town/ rural (under 2,000)

Thank you for taking time to complete this survey. The results will prove useful in identifying whether there is racial or ethnic
bias in Nebraska’s courts system. Be assured that all information provided here will be kept completely confidential.

Testimony: If you have you personally experienced or observed any incidents in which minority judges, attorneys, court or
probation personnel, defendants, litigants, victims, and/or other participants were subjected to unfair, insensitive, or otherwise
disparate treatment, please consider providing written or verbal testimony. If you would like more information, please contact

the project director at jchoate@nebar.com or (800) 927-0117.
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