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(SWP). Combined, the CVP and the SWP divert more than
10 million acre-feet of water per year from Northern
California for Southern California irrigation and municipal
water supply. The CVP diverts water from the Sacramento
and San Joaquin Rivers, reducing flows to the Sacramento-
San Joaquin Delta and ultimately to San Francisco Bay. The
flow depletions were determined by the FWS (and the
National Marine Fisheries Service) to threaten the continued
existence of the protected chinook salmon and delta smelt,
and the RPAs required reductions in irrigation water
diversions. For 1992-1994, the Tulare District lost approxi-
mately 16.5 percent of its irrigation water supply to endan-
gered species protection requirements.

The Court of Claims ruled that the non-diversion of the
water for irrigation purposes was a “physical taking” of
property from the irrigation district, which requires compen-
sation. All the commentators I have found disagree with the
court’s characterization of the Tulare taking as a physical
taking, and would instead characterize it as a “regulatory
taking.” That is a matter for the Court of Appeals, should
Tulare be appealed. A subtle distinction, a physical taking
involves physically taking the property at issue and using it
for some government purpose, versus the government
regulating how private property is used. If a taking is a
regulatory taking, compensation is not required unless the
regulation renders the regulated property worthless. Part of
what affects this outcome is whether the court considers the
property at issue to be the entire irrigation district water
right (then it is a regulatory taking) or only the portion of
the water right that the district lost (that portion was
physically taken). If the case is appealed, how the property
interests at stake are characterized — either Tulare’s entire
118,500 acre-feet entitlement or the average 19,606 acre-
feet that the Tulare District was shorted each year for en-
dangered species protection — will likely influence the
outcome of the case.

Most commentators think that Tulare was wrongly

decided and will be reversed on appeal. The Court of
Claims has been reversed in the past for awarding compen-
sation claimed from other environmental regulations of
private property. It is not clear to me how Tulare would fare
on appeal. What is clear is that if the Tulare decision stands,
private property regulations under the Endangered Species
Act would be sharply curtailed in the future. If, for exam-
ple, the FWS had to compensate Nebraska irrigation
districts for the surface water that is diverted from irrigation
for endangered species protection on the Platte River, it is
very likely that the FWS would require less habitat water,
based on how much irrigation water the FWS could afford
to purchase. This would have a profound effect on adminis-
tration of the endangered species in the irrigated West. But
if Tulare is appealed, it is likely to be years before the case
is finally resolved. Remember that the Tulare irrigation
water shortages occurred in 1992-1994, the Court of Claims
determination that the FWS was liable to the Tulare District
for the water shortages was in April 2001, and the monetary
judgment was made in December 2003 — a nine year
process. And this was with no appeals taken. Nonetheless,
the first act of the drama to determine the balance between
endangered species protection and private property rights
has finally ended. It will be interesting to see how the
second and third acts play out.
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