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Manuel, a lawful permanent resident from El Salvador, is charged with the
Virginia offense of being a passenger and leaving the scene of an accident
where there was bodily injury. His public defender, wanting to help Manuel
avoid deportation, consults a chart, written by a local immigration attorney,
which lists the immigration consequences of various Virginia offenses. Happy
to see that this offense does not render Manuel deportable for an “aggravated
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felony,” or many other grounds of deportation, she reads that the offense “possi-
bly” renders him deportable for a “crime involving moral turpitude.”

I. INTRODUCTION

Manuel’s fairly typical story is governed by two important Su-
preme Court cases. In the 1951 case of Jordan v. De George,! the Su-
preme Court decided that a statute authorizing deportation for a
“crime involving moral turpitude” (CIMT) was not void for vagueness
because courts had long held the noncitizen’s offense, fraud, to be a
CIMT, so he was on notice of his likely deportation. This case left
noncitizens like Manuel and their criminal defense attorneys wonder-
ing: if the crime charged was not one that courts had held to be a
CIMT, would deportation result? Then, the Court held in the 2010
case Padilla v. Kentucky,?2 that defense counsel has a Sixth Amend-
ment duty to warn noncitizens only about immigration consequences
that are “succinct, clear, and explicit” from a reading of the Immigra-
tion and Nationality Act.3 Because the meaning of CIMT is not “suc-
cinct, clear, and explicit” in the statute, attorneys like Manuel’s
criminal defense lawyer have no clear obligation to read case law and
warn him about deportability for a CIMT. Thus, the lawyer best situ-
ated to give noncitizens like Manuel notice of the meaning of CIMT,
thanks to the vagueness of the term CIMT with respect to many of-
fenses, cannot ascertain whether a client’s conviction will be a CIMT;
thanks to Padilla, she may not even be required to figure it out.

In this Article, I argue that courts should find the term CIMT in
deportation law is void for vagueness, notwithstanding the Jordan de-
cision. Courts are bound by Jordan with respect to the “easy” cases
such as fraud.4 However, for the world of offenses with no clear case
law deciding whether they are CIMTs, the term is vague. Because the
definition of CIMT used by the Board of Immigration Appeals (BIA)
and courts is an act that is “base, vile, or depraved” and “contrary to
the accepted rules of morality,”s it provides no useful definition.
Rather, this ground for deportation casts judges in the role of God,é

341 U.S. 223 (1951).
130 S. Ct. 1473 (2010).
See id. at 1483.

See Jordan, 341 U.S. at 232 (reasoning that while there may be peripheral cases
where the meaning of CIMT is in doubt, “[t]here is no such doubt present in this
case” because “[t]he phrase ‘crime involving moral turpitude’ has without excep-
tion been construed to embrace fraudulent conduct”).

5. Mehboob v. Att’y Gen., 549 F.3d 272, 275 (3d Cir. 2008); In re Danesh, 19 I. & N.
Dec. 669, 670 (B.I.A. 1989).

6. See Jordan, 341 U.S. at 236-37 (Jackson, J., dissenting).

N =
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assessing whether the offense offends the “moral standards generally
prevailing in the United States.”?

In Part II, I give the background leading up to a situation like Ma-
nuel’s. I discuss some legislative history of the term CIMT and how it
presently is defined by the courts and BIA. I also discuss the Supreme
Court’s recent holding in Padilla, which left defense counsel repre-
senting noncitizens with no clear obligation to read case law and de-
termine whether a given offense will lead to deportation for a CIMT.
In Part III, I discuss the Supreme Court’s holding in Jordan that the
term CIMT is not void for vagueness in a deportation statute. In Part
IV, I argue that courts should find the term CIMT is void for vague-
ness in an as-applied challenge to an offense that is not an “easy” case
such as fraud. I discuss examples in which the BIA and courts have
sat in judgment of whether certain offenses are CIMTs by applying
the “moral standards generally prevailing in the United States”8 to
demonstrate how the term CIMT allows judges to apply their own per-
sonal opinions of morality. I also discuss several Supreme Court
cases, decided both before and after Jordan, which determined
whether statutes were void for vagueness and apply this reasoning to
the statute authorizing deportation for a CIMT. Finally, I argue that
a vague term like CIMT is not necessary in deportation law because
Congress has found ways to fulfill its legislative goal of deporting un-
desirable noncitizens through clearer terms.

II. BACKGROUND
A. Legislative History of CIMT in Deportation Law

An 1891 Act introduced the term CIMT into federal immigration
law, excluding from the United States “persons who have been con-
victed of a felony or other infamous crime or misdemeanor involving
moral turpitude.”® The term was adopted “without comment in the
accompanying reports.”10 However, it appears the term may have

7. See 22 C.F.R. § 40.21(a)(1) (2011); In re McNaughton, 16 I. & N. Dec. 569, 573
(B.I.A. 1978).

8. 22 C.F.R. §40.21(a)(1).

9. Act of March 3, 1891, ch. 551, 26 Stat. 1084. The act excepted persons convicted
of political offenses, “notwithstanding said political offense may be designated as
a ‘felony, crime, infamous crime, or misdemeanor, involving moral turpitude’ by
the law of the land whence he came or by the court convicting.” Id. For an
excellent discussion of the history of exclusion and deportation for crimes, see
Danierl. KanstrooMm, DEPORTATION NATION: OUTSIDERS IN AMERICAN HISTORY
(2007).

10. Brian C. Harms, Redefining “Crimes of Moral Turpitude”: A Proposal to Congress,
15 Geo. ImMigr. L. J. 259, 262 (2001) (quoting Starr oF House CoMM. ON THE
Jubiciary, 100TH CoNG., GROUNDS FOR ExcLusiON OF ALIENS UNDER THE IMMI-
GRATION AND NATIONALITY AcT: HiSTORICAL BACKGROUND AND ANALYSIS 102
(Comm. Print 1988) [hereinafter HisTORICAL BACKGROUND AND ANALYSIS].
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been a response to joint congressional hearings in 1891, which recom-
mended immigration laws to “separate the desirable from the undesir-
able immigrants, and to permit only those to land on our shores who
have certain physical and moral qualities.”11 Acts of 1903 and 1907
included similar language, excluding noncitizens for, among other rea-
sons, CIMTs.12

While CIMT remained a ground of exclusion, the 1917 Act was the
first time that CIMT also became a ground of deportation.13 The 1917
Act authorized deportation for commission of a CIMT within five years
after entry for which a sentence of one year or more was imposed; also
deportable was someone who committed two CIMTs at any time after
entry.14 Professor Daniel Kanstroom wrote about public opinion lead-
ing up to the 1917 Act, stating, “The idea of deportation for more types
of post-entry crime easily garnered public support,”15 as “there was
clearly a general perception at the time of widespread and increasing
crime.”16 A commission created to study immigration policy in 1911
recommended “a five-year period of deportability of aliens convicted of
serious crimes after entry.”17 The legislative history indicates that no

11. KansTtrOOM, supra note 9, at 115 (quoting SpEciar. CoMmM. ON IMMIGRATION AND
NATURALIZATION, 51sT CONG., 2D SEss., REP. (11) (1891) (internal quotation marks
omitted).

12. Act of Feb. 20, 1907, ch. 1134, § 2, 34 Stat. 898, 898-99; Act of Mar. 3, 1903, ch.
1012, § 2, 32 Stat. 1213, 1214.

13. Act of Feb. 5, 1917, ch. 29, §§ 3, 19, Stat. 874, 875, 889-90 (repealed 1952); Kan-
STROOM, supra note 9, at 133-34. In Chae Chan Ping v. United States, 130 U.S.
581 (1889), the Court upheld the federal government’s plenary power to exclude
foreigners, which was incident to sovereignty. In Fong Yue Ting v. United States,
149 U.S. 698 (1893), the Court reasoned that the power to exclude included the
power to deport; thus, the federal government’s deportation laws also were sub-
ject to the plenary power: “The right of a nation to expel or deport foreigners . . .
rests upon the same grounds and is as absolute and unqualified as the right to
prohibit and prevent their entrance into the country.” Id. at 707. Professor Kan-
stroom wrote about the evolution of the grounds of exclusion and deportation.
See KansTrROOM, supra note 9, at ch. 3. Early on, the laws did not deport persons
for post-entry conduct; rather, persons were deportable for pre-entry conduct. Id.
at 125. However, eventually, Congress created “post-entry social control deporta-
tion laws,” which involved ideological and criminal deportations; this was in re-
sponse to the early federal “war on crime.” Id. (citing E. P. HurcHison,
LEeGisLATIVE HisTORY OF AMERICAN IMMIGRATION PoLicy 1798-1965, 101 (Univer-
sity of Pennsylvania Press 1981)).

14. Act of Feb. 5, 1917, ch. 29, §§ 19, 39 Stat. 874, at 889.

15. KaANsTROOM, supra note 9, at 133.

16. Id.

17. Id. (quoting U.S. ImmicraTioON CoMMm'N , REPORT 1:45-48 (1911)); see also 6
CHARLES GORDON ET AL., IMMIGRATION LAw AND PROCEDURE § 71.05 (rev. ed.
2010) (citing S. Rep. No. 64-352 (1916)) (“Deportation for criminal activities in
the United States first appeared in the Immigration Act of 1917 in response to a
public outery against the activities of noncitizen criminals.”).
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one sought to define the term CIMT;18 rather, it appears that Con-
gress deemed CIMT to be the equivalent of a “serious offense.”19

The 1952 Immigration and Nationality Act (INA), which com-
pletely revised the immigration laws,20 contained the same CIMT pro-
visions of the 1917 act, rendering a noncitizen inadmissible for a
CIMT and deportable for two CIMTSs, or a single CIMT committed
within five years of admission if a sentence of one year or longer was
imposed.21 The 1952 act was passed in another fearful, pro-deporta-
tion era; one of the coauthors of the act stated that “thousands of
criminals and subversive aliens are roaming our streets, a continuing
threat to the safety of our people.”22 Even those who opposed the act
were “thoroughly in favor of deporting and excluding undesirable
aliens.”23 The legislative history of the 1952 Act indicates some immi-
gration inspectors and consular officers objected that the term CIMT
as used in the exclusion statute was “too broad” and that “a listing of
crimes and circumstances comprehended within the meaning of moral
turpitude” would be helpful, because “the applicability of the exclud-
ing provisions often depends on what the individual officer considers
to be baseness, vileness, or depravity.”2¢ However, a Senate report
responding to these criticisms explained, “Although it might be desira-
ble to have the crimes specifically set forth, difficulties might be en-
countered in getting a phrase that would be broad enough to cover the
various crimes contemplated with the law and yet easier to compre-
hend than the present phrase.”25

In 1996, Congress passed the Antiterrorism and Effective Death
Penalty Act (AEDPA);26 AEDPA and its counterpart, the Illegal Immi-

18. Homosexuality As Grounds For Exclusion, 3 Op. O.L.C. 457, 460, note 4 (1979)
(citing S. Rep. No. 64-352 (1916)) (stating that two provisions of the 1917 act,
exclusion for intended acts of “immoral purpose” and deportation for CIMTs
“were left wholly undefined by the 1917 Act and by its legislative history”); see
also id. (“The terms are also not explained in the legislative history of H.R. 6060,
63d Cong., 3d sess. (1916), in which the deportation category first appeared, or in
the legislative history of the Act of February 20, 1907, 34 Stat. 898, 899, in which
the exclusionary provision originated.”).

19. See S. Rep. No. 64-352, at 15 (1916) (discussing House version of the bill that
contained a provision “for the deportation of aliens who commit serious crimes
within five years after entry” and for “aliens to be deported without limitation on
the length of time after entry when they commit a second serious offense.”).

20. See S. Rep. No. 82-1137, at 1 (1952).

21. Pub. L. No. 414, 66 Stat. 163, 182, 204 (1952).

22. KaNsTROOM, supra note 9, at 174 (quoting Laurent B. Frantz, Deportation Deliri-
ums: Xenophobia in Action, The Nation, (Mar. 26, 1955), at 258 (internal quota-
tion marks omitted)).

23. Id. (quoting 98 Cona. REc. 5239 (1952) (internal quotation marks omitted)).

24. S. Rep. No. 81-1515, at 353 (1950).

25. Id.

26. See Pub. L. No. 104-132, 110 Stat. 1214 (codified in scattered sections of 8, 18, 22,
28, 40, and 42 U.S.C.).
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gration Reform and Immigrant Responsibility Act (ITRIRA),27 ex-
panded the criminal grounds of deportability, particularly the
“aggravated felony” category,28 and enhanced the consequences of
conviction for an aggravated felony.2® ITRIRA also rendered deport-
able persons convicted of crimes of domestic violence, stalking, and
child abuse, and those who had violated restraining orders.30 The
1996 laws, adopted during the fearful time following the 1995
Oklahoma City bombings,31 were a response to a belief that many
noncitizens had committed crimes and thus needed to be deported in
order to protect the safety of the American people.32 AEDPA largely
left the 1952 CIMT language intact yet made deportable a noncitizen

27. Pub. L. No. 104-208, div. C, 110 Stat. 3009-546 (codified in scattered sections of 8
and 18 U.S.C.).

28. See § 440(e), 110 Stat. at 1277. The term “aggravated felony” was introduced by
the Anti-Drug Abuse Act of 1988. Pub. L. No. 100-690, 102 Stat. 4181. Origi-
nally, the term included only murder, drug trafficking, and weapons trafficking.
Id. § 7342, 102 Stat. at 4469-70. The Immigration Act of 1990 expanded the defi-
nition of aggravated felony, as did the Immigration and Nationality Technical
Corrections Act of 1994, AEDPA in 1996 and IIRIRA in 1997. See § 321(a), 110
Stat. at 3009-627 to 628; 440(e), 110 Stat. at 1277; Pub. L. No. 103-416, § 222(a),
108 Stat. 4305, 4320—-21; Pub. L. 101-649, § 501(a)(3), 104 Stat. 4978, 5048; see
also Terry Coonan, Dolphins Caught in Congressional Fishnets—Immigration
Law’s New Aggravated Felons, 12 Geo. IMmmIGR. L.J. 589, 592-605 (1998) (describ-
ing evolution of aggravated felony definition). Today, the term includes twenty-
one categories of offenses. See 8 U.S.C. § 1101(a)(43)(A)—<U) (2006).

29. For example, the long-term waiver of deportation previously available to long-
term permanent residents under the Immigration and Nationality Act (INA)
§ 212(c) was eliminated. See Pub. L. 414-477, § 212(c), 66 Stat. 163, 187 (1952)
(repealed by § 304(b), 110 Stat. at 3009-597). At the same time, the replacement
waiver, now called cancellation of removal, barred those convicted of an aggra-
vated felony from seeking the relief. See § 304(a)(3), 110 Stat. at 3009-587 to 597,
8 U.S.C. § 1229(a) (Supp. IV 1998) (enacting cancellation of removal procedures).

30. § 350(a), 110 Stat. at 3009-639 to 640.

31. See Coonan, supra note 28, at 600 (quoting Text of the President’s Statement on
Antiterrorism Bill Signing, U.S. NEWSWIRE, Apr. 24, 1996, available at 1996 WL
5620927) (“Enacted in the wake of the 1995 Oklahoma City bombing, AEDPA
reflected both popular and legislative determination to deter and punish terror-
ism. Notwithstanding President Clinton’s acknowledgment that the bill ‘made a
number of major, ill-advised changes in our immigration laws having nothing to
do with fighting terrorism,” he signed the bill into law on April 24, 1996.” (foot-
note omitted)).

32. See Rep. Lamar Smith & Edward R. Grant, Immigration Reform: Seeking The
Right Reasons, 28 St. Mary’s L. J. 883, 929-30 (1997) (arguing that “[iln the
early 1980s, approximately 1,000 inmates in federal prison facilities were
foreign-born, a share of four percent,” whereas “[c|urrently, there are more than
24,000 sentenced, non-citizen inmates in federal prisons, out of a total foreign
born population exceeding 34,000 (footnotes omitted)); see also David A. Martin,
Graduated Application of Constitutional Protections for Aliens: The Real Meaning
of Zadvydas v Davis, 2001 Sup. Ct. REv. 47, 62-63 (2001) (“Cracking down on
illegal immigration featured as a prominent theme in the election year of 1996,
and a seeming competition erupted in Congress to see who could be toughest on
criminal aliens.”).
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convicted for one CIMT committed within five years of admission only
if the possible sentence was one year or more.33

B. CIMT Defined by the Courts and BIA

CIMT has no statutory definition;34 thus, Congress has delegated
power to define it to a few agencies and courts.35 For noncitizens in
removal proceedings, decisions made by the Executive Office for Immi-
gration Review (EOIR) and federal courts govern whether a particular
offense is a CIMT.36 The decision is made by an immigration judge in
the first instance; on appeal, the issue is decided by the Board of Im-
migration Appeals, a fourteen-member body37 that decides appeals of
decisions of immigration judges nation-wide.38 The issue is then de-
cided by the Circuit Court of Appeals for the federal circuit court in
which the immigration judge completed proceedings.39 The U.S. State

33. § 435, 110 Stat. at 1274. The Immigration Act of 1990, which preceded AEDPA,
also amended the INA, yet retained the same language of the 1952 act regarding
exclusion and deportation for CIMTs. § 237(a)(2)(A), 66 Stat. at 201, 8 U.S.C.
§ 1227(a)(2)(A), (amended by the Immigration Act of 1990, § 602, 104 Stat. at
5077).

34. Hamdan v. INS, 98 F.3d 183, 185 (5th Cir. 1996).

35. See Cabral v. INS, 15 F.3d 193, 195 (1st Cir. 1994).

36. A noncitizen in removal proceedings may be subject to the grounds of de-
portability under 8 U.S.C. § 1227 or the grounds of inadmissibility at 8 U.S.C.
§ 1182, both of which include crimes involving moral turpitude. 8 U.S.C.
§ 1182(a)(2)(A)(A)(I) (2006) (rendering inadmissible noncitizen who has been con-
victed of or admitted to the essential elements of a CIMT); 8 U.S.C.
§ 1227(a)(2)(A)(1) (proscribing removal for conviction for one CIMT committed
within five years of admission if the crime is punishable by at least a one-year
sentence); 8 U.S.C. § 1227(a)(2)(A)(ii) (removal for two CIMT convictions, not
arising out of a single scheme of criminal misconduct, committed at any time
after admission). A noncitizen may be subject to both the grounds of de-
portability and inadmissibility if, for example, he is deportable, yet seeks adjust-
ment of status to lawful permanent residence as a defense to deportation. In this
discussion of the agency case law on CIMTSs, many of the BIA decisions were
decided in the context of inadmissibility, yet they apply equally to deportability.

37. The BIA is authorized to have up to fifteen members, although there are cur-
rently fourteen permanent and five temporary Board members. 8 C.F.R.
§ 1003.1(a)(1) (2011); EOIR Fact Sheet: Board of Immigration Appeals Biographi-
cal Information, U.S. DepP’T JUSsTICE, http://www justice.gov/eoir/fs/biabios.htm
(last updated Jan. 2012).

38. See 8 C.F.R. § 1003.1(b). The BIA is not necessarily the final arbiter of agency
matters, as the Attorney General may vacate an immigration judge’s or BIA
panel’s decision and certify an issue to him- or herself. See id. § 1003.1(h)().

39. 8 U.S.C. § 1252(b)(2). Circuit courts are required to give deference to an agency
interpretation of its own statutory term, provided that the meaning of the term is
ambiguous and the agency’s interpretation is reasonable. See Chevron, U.S.A.
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 84243 (1984). Even if the
agency changes its interpretation of a statutory term, circuit courts should defer
to the agency’s new interpretation, provided that the statute is ambiguous and
the new interpretation is reasonable. See Natl Cable & Telecomm. Ass'n v.
Brand X Internet Servs., 545 U.S. 967, 981 (2005).
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Department defines CIMT in the Foreign Affairs Manual,40 which
guides officers deciding who should be admitted from abroad to the
U.S. on immigrant or non-immigrant visas; this definition largely syn-
thesizes BIA and federal case law on the term.41 The Citizenship and
Immigration Services (CIS), whose officers are responsible for decid-
ing which noncitizens should get immigration status such as perma-
nent residence,42 borrows the definitions of CIMT set forth by the BIA
and courts.43 How have the courts and BIA defined CIMT in immigra-
tion law?

Because moral turpitude is undefined in the statute, several BIA
decisions have defined it as “conduct that shocks the public conscience
as being inherently base, vile, or depraved, contrary to the rules of
morality and the duties owed between man and man, either one’s fel-
low man or society in general.”44 When applying this definition, a few
rules have emerged with respect to the meaning of CIMT.45 For ex-

40. See 9 ForeiGN AFFaIRs MaNUAL § 40.21(a), N2.

41. See id. (listing offenses that are CIMTs based on case law).

42. See 6 U.S.C. § 271(b).

43. See generally Patrick T. McDermott, Crimes Involving Moral Turpitude, SHUS-
TERMAN, http://www.shusterman.com/pdf/cmt04.pdf (last updated May 2004)
(listing various CIMT’s and citing cases related to them).

44. In re Danesh, 19 I. & N. Dec. 669, 670 (B.I.A. 1989); In re Flores, 17 1. & N. Dec.
225, 227 (B.I.A. 1980); In re Baker, 15 I. & N. Dec. 50, 51 (B.L.A. 1974).

45. Dating back to when “moral turpitude” first appeared in the immigration laws,
courts have preferred an elements-based analysis to determine whether an of-
fense involves moral turpitude; this approach is commonly called the categorical
approach. See United States ex rel. Mylius v. Uhl, 210 F. 860, 863 (2d Cir. 1914);
see also Rebecca Sharpless, Toward a True Elements Test: Taylor and the Cate-
gorical Analysis of Crimes in Immigration Law, 62 U. Miam1 L. Rev. 979, 979-80
(2008) (stating that immigration adjudicators cannot substitute judgment for
that of a criminal court to determine guilt or innocence). This analysis requires a
judge to determine the elements of the criminal offense, i.e., the minimum acts
that the prosecution must prove beyond reasonable doubt in order for the jury to
convict; the judge then considers whether this minimum conduct involves moral
turpitude. See In re Winship, 397 U.S. 358, 363 (1970); In re Short, 20 I. & N.
Dec. 136, 137-38 (B.I.A. 1989). If there are offenses punishable under the statute
that involve moral turpitude and some that do not, the judge consults the record
of conviction to determine the nature of the conviction. See In re Pichardo-
Sufren, 21 I. & N. Dec. 330, 334 (B.I.A. 1996). If the minimum conduct does not
involve moral turpitude, an adjudicator cannot consider the underlying facts that
led to the conviction. See Mylius, 210 F. at 863. This elements-based approach
that traditionally existed has been upended by a 2008 Attorney General decision,
which created a new three-part test to determine whether an offense is a CIMT.
See In re Silva-Trevino, 24 1. & N. Dec. 687, 689-704 (Att’y Gen. 2008). In the
first step, an immigration judge “must determine whether there is a ‘realistic
probability, not a theoretical possibility,”” that the statute under which the nonci-
tizen was convicted reaches “conduct that does not involve moral turpitude.” Id.
at 689-90. In the second step, if the statute is divisible, judges must use the
traditional categorical approach, looking to the record of conviction to determine
whether the offense involved moral turpitude. Id. at 690. The third step is where
the Attorney General significantly broke with the traditional elements-based ap-
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ample, crimes in which fraud is an essential element have been held to
be CIMTs.46 Theft offenses, where the statute punishes an offender
for intending to permanently deprive the owner of the rights and ben-
efits of ownership, have consistently been held to be CIMTs.47 Many
sexual offenses have been held to be CIMTs.48 Assault crimes have
been held to involve moral turpitude when the offense has an aggra-
vating factor such as a deadly weapon.49

As indicated by this list of offenses, a key ingredient of many
CIMTSs in immigration law is scienter;50 as one court stated, “it is in
the intent that moral turpitude inheres.”51 While courts and the BIA
have not required evil intent, offenses generally must have a mens rea
of at least recklessness to be a CIMT.52 The Seventh Circuit ex-

proach: “When the record of conviction is inconclusive, judges may, to the extent
they deem it necessary and appropriate, consider evidence beyond the formal re-
cord of conviction.” Id.

46. See Jordan v. De George, 341 U.S. 223, 227 (1951).

47. See In re D-, 1 1. & N. Dec. 143, 14445 (B.I.A. 1941) (holding that theft with
intent to steal is a CIMT, whereas theft with intent to deprive the owner of his
rights for a temporary period is not a CIMT); see also Tillinghast v. Edmead, 31
F.2d 81, 83 (1st Cir. 1929) (reasoning that either misdemeanor or felony theft is a
CIMT because “theft or larceny was a crime at common law involving an act in-
trinsically and morally wrong and malum in se, and does not acquire additional
turpitude from being declared unlawful by the municipal law”).

48. See, e.g., Mehboob v. Att’y Gen., 549 F.3d 272, 277-79 (3d. Cir. 2008) (finding
indecent assault is a crime involving moral turpitude); In re Dingena, 11 I. & N.
Dec. 723, 727 (B.I.A. 1966) (finding carnal knowledge of a minor is a CIMT).

49. Compare Yousefi v. INS, 260 F.3d 318 (4th Cir. 2001) (noting assault with a dan-
gerous weapon, e.g., a rock, can be a crime of moral turpitude), with Short, 201 &
N. Dec. at 139 (stating simple assault is not a CIMT). In In re Fualaau, the BIA
held that crimes against the person are CIMTs if the statute punishes a mens rea
of at least recklessness plus causation of serious bodily injury. 21 I. & N. Dec.
475, 477-88 (B.I.A. 1996).

50. See In re Sweetser, 22 1. & N. Dec. 709, 712-17 (B.I.A. 1999) (finding conviction
for criminally negligent child abuse is not a CIMT); In re Perez-Contreras, 20 I. &
N. Dec. 615, 619 (B.I.A. 1992) (“Since there was no intent required for conviction,
nor any conscious disregard of a substantial and unjustifiable risk, we find no
moral turpitude inherent in the statute.” (citing United States ex rel. Mongiovi v.
Karnuth, 30 F.2d 825 (W.D.N.Y. 1929))); In re R-, 6 1. & N. Dec. 772, 774 (B.LA.
1955) (noting that because knowledge was an essential element of the crime of
receiving stolen goods, the crime involved moral turpitude).

51. United States ex rel. Meyer v. Day, 54 F.2d 336, 337 (2d Cir. 1931); see also
Michel v. INS, 206 F.3d 253, 265 (2d Cir. 2000) (“[M]oral turpitude . . . is a ques-
tion of the offender’s evil intent or corruption of the mind.” (quoting In re Serna,
20 I. & N. Dec. 579, 581-82 (B.I.A. 1989))); Id. at 263 (“[Clorrupt scienter is the
touchstone of moral turpitude.” (citing Hamdan v. INS, 98 F.3d 183, 187 (5th Cir.
1996))); In re Ajami 22 I. & N. Dec. 949, 950 (B.I.A. 1999) (“Among the tests to
determine if a crime involves moral turpitude is whether the act is accompanied
by a vicious motive or a corrupt mind.”).

52. See, e.g., Mehboob, 549 F.3d at 276 (stating that “the ‘hallmark’ of moral turpi-
tude has become ‘a reprehensible act with an appreciable level of consciousness or
deliberation.’”” (quoting Partyka v. Att’y Gen., 417 F.3d 408, 414 (3d Cir. 2005)));
In re Medina, 15 I. & N. Dec. 611, 614 (B.I.A. 1976) (concluding that moral turpi-
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plained that if a statute includes a mens rea of intentional conduct,
the offense must also be serious—deliberate, minor crimes are not
CIMTs.53 Also, crimes that are serious, yet lack a mens rea (i.e., strict
liability crimes), are not CIMTs.54 In this same vein, courts and the
BIA also have looked to the common law distinction between mala in
se and mala prohibita for a dividing line; it is often stated that only
those offenses mala in se are CIMTs.55

What happens when an offense does not fit within one of the
clearly-defined rules, such as Manuel’s offense of being a passenger in
a hit and run with bodily injury? In this type of case, the BIA and
courts resort to the “inherently base, vile, or depraved” definition,
which is derived from dictionaries.56 Reference must be made to
“moral standards generally prevailing in the U.S.”57 Under this stan-
dard, the BIA has stated, “the nature of a crime is measured against
contemporary moral standards and may be susceptible to change
based on the prevailing views of society.”58

tude inheres in aggravated assault with a deadly weapon even if one acts not
with intent, but with recklessness, because the “definition of recklessness re-
quires an actual awareness of the risk created by the criminal violator’s action”).

53. See Mei v. Ashcroft, 393 F.3d 737, 740 (7th Cir. 2004).

54. See id.; In re Abreu-Semino, 12 I. & N. Dec. 775 (B.I.A. 1968) (holding that regu-
latory offenses are not CIMTs). But see Castle v. INS, 541 F.2d 1064, 1066 (4th
Cir. 1976) (holding that statutory rape is a CIMT, notwithstanding its lack of
intent element, because the “inherent nature” of the offense “is so basically offen-
sive to American ethics and accepted moral standards as to constitute moral tur-
pitude per se”); In re Dingena, 11 I. & N. Dec. 723, 727 (B.I.A. 1966) (holding that
statutory rape of a child is a CIMT).

55. See, e.g., Serna, 20 1. & N. Dec. 579; In re E-, 2 1. & N. Dec. 134, 141 (B.I.A. 1944).
But see Nicanor-Romero v. Mukasey, 523 F.3d 992, 998 (9th Cir. 2008) (“The dis-
tinction between malum in se and malum prohibitum is one important indicator,
but not all malum in se crimes categorically involve moral turpitude.” (citation
omitted)); In re Lopez-Meza, 22 1. & N. Dec. 1188, 1193 (B.I.A. 1999) (“While it is
generally the case that a crime that is ‘malum in se’ involves moral turpitude and
that a ‘malum prohibitum’ offense does not, this categorization is more a general
rule than an absolute standard.”).

56. See Jordan v. De George, 341 U.S. 224, 235 n.7 (1951) (Jackson, J., dissenting)
(citing Bouvier’s Law DictioNaRy 2247 (Rawle, ed., 3d rev. 1892)); Inre D-, 1 1. &
N. Dec. 190, 193 (B.I.A. 1942) (quoting 20 AMERICAN AND ENGLISH ENCYCLOPEDIA
oF Law 872).

57. 22 C.F.R. § 40.21(a)(1) (2011). That regulation states that consular officers “must
base a determination that a crime involves moral turpitude upon the moral stan-
dards generally prevailing in the United States.” Id. While this regulation does
not apply to BIA decisions, the BIA has adopted the “moral standards generally
prevailing in the United States” as the test for moral turpitude. See, e.g., In re
McNaughton, 16 I. & N. Dec. 569, 573 (B.I.A. 1978); In re O'N-, 2 I. & N. Dec. 319,
321 (B.I.A. 1945).

58. In re Torres-Varela, 23 I. & N. Dec. 78, 83 (B.I.A. 2001); see also In re G-, 1 1. & N.
Dec. 59, 60 (B.I.A. 1941) (stating that the standards by which an offense is to be
judged is “that prevailing in the United States as a whole, regarding the common
view of our people concerning its moral character”).
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Manuel’s public defender has no easy task in this situation.59 No
court has determined whether the offense of being a passenger in a hit
and run situation is a CIMT. The Fifth and Ninth Circuits, whose
opinions will not be binding on Manuel’s removal proceedings,60 have
reasoned that a conviction under a statute punishing a driver who
fails to render aid to persons injured in an accident is a CIMT.61 Yet
Manuel’s charged offense does not specifically punish the passenger
for failing to render aid, just failing to report the accident.62 Analogiz-
ing the offense to assault, his attorney could determine that the ele-

59. Manuel is represented by court-appointed counsel in this scenario, as he risks jail
time if he is convicted of this offense. See Va. CopeE ANN. §§ 46.2-895 (2011)
(describing offense of passenger hit and run), 46.2-900 (classifying offense as a
class six felony where injury results), 18.2-10(f) (noting that punishment for class
six felony is a term of imprisonment of not less than one year nor more than five
years); see also Argersinger v. Hamlin, 407 U.S. 25, 40 (1972) (holding that Sixth
Amendment right to counsel in a criminal case extends to all cases in which im-
prisonment may be imposed). However, there are many noncitizen criminal de-
fendants who remain unrepresented, either because they are charged with an
offense not punishable by imprisonment or because they have waived their rights
to counsel. See id; see also Patterson v. Illinois, 487 U.S. 285, 298 (1988) (requir-
ing, for a waiver of the right to counsel, that the accused be advised of “the useful-
ness of counsel to the accused at the particular proceeding, and the dangers to the
accused of proceeding without counsel”).

60. Prior to 1996, noncitizens who had been admitted to the United States were in
“deportation” proceedings, whereas those who were stopped attempting to enter
the United States were in “exclusion” proceedings. The 1996 reforms to the INA
combined these into “removal” proceedings. See GORDON ET AL., supra note 17, at
§ 64.01. Manuel’s scenario takes place in Virginia; his removal proceedings thus
are likely to be held in the Virginia immigration court, and therefore only Fourth
Circuit case law will be binding on his case. See 8 U.S.C. § 1252(b)(2) (2006).

61. In Garcia-Maldonado v. Gonzales, 491 F.3d 284 (5th Cir. 2007), the Fifth Circuit
held that a conviction under a Texas hit-and-run statute, which punished a
driver involved in an accident who fails to stop and render aid, was a CIMT be-
cause the statute “proscribled] behavior that runs contrary to accepted societal
duties.” Id. at 288-90. In Cerezo v. Mukasey, 512 F.3d 1163 (9th Cir. 2008), the
Ninth Circuit considered a conviction under a California hit-and-run statute; the
minimum conduct punishable was for a driver in an accident resulting in injury
to stop and provide identification but fail to provide a vehicle registration num-
ber. Id. at 1167-69. The court held that this minimum conduct punishable was
not a CIMT; the court reasoned that leaving the scene of an accident, as opposed
to failing to affirmatively report identifying information, was a CIMT. Id. at
1169; see also Latu v. Mukasey, 547 F.3d 1070, 1073-76 (9th Cir. 2008) (holding
that statute punishing as minimum conduct driver who stops and renders aid but
fails to give requisite information to police is not categorically a CIMT); Orosco v.
Holder, 396 Fed. App’x 50, 52-55 (5th Cir. 2010) (reasoning that statute punish-
ing failure to report an accident where no injury resulted was not a CIMT).

62. Compare Va. CopE ANnN. §§ 46.2-895, 900 (2010) (punishing passenger with
knowledge of accident where injury or death resulted who fails to report acci-
dent), with § 46.2-894 (punishing driver involved in accident where injury or
death resulted who fails to stop and report accident or fails to render reasonable
assistance to injured persons).
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ment of bodily injury might make the offense a CIMT.63 However, it is
not as though the elements require Manuel to have caused the bodily
injury.64 Therefore, assault is not the best analogy. The offense re-
quires that he willfully leave the scene of the accident.65 Thus, it
would appear that the existence of a mens rea would lead to a conclu-
sion that his offense is a CIMT. Yet, the existing case law requires
both knowledge and that the act be bad enough to involve moral turpi-
tude.66 Thus, relying on scienter alone does not answer the question
of whether Manuel’s offense is a CIMT.

Manuel’s public defender, confounded by the inability to come up
with a clear answer for whether a plea to this offense will subject her
client to deportation, might try to determine whether she is under any
obligation at all to advise her client about possible deportation. As it
turns out, the Supreme Court weighed in on this issue in 2010.

C. Padilla v. Kentucky

The Supreme Court, in its 2010 decision Padilla v. Kentucky,57 de-
cided that a criminal defense attorney commits ineffective assistance
of counsel when she fails to notify a client about the immigration con-
sequences of criminal charges, when those consequences “could easily
be determined from reading the removal statute.”68 The Court held
that defense attorneys have an obligation to advise only on the immi-
gration consequences that are “succinct, clear, and explicit” from a
reading of the INA.62 If immigration consequences cannot be clearly
read in the INA, defense counsel has the burden to advise only that
the “pending criminal charges may carry a risk of adverse immigra-
tion consequences.”70

The Court did not opine whether CIMT was an immigration conse-
quence that “could easily be determined from reading the removal
statute.””1 However, Justice Alito, in his concurring opinion, cited
CIMT as one example of an immigration consequence that was not
“succinct, clear, and explicit” in the INA.72 He reasoned that the ma-
jority’s opinion did not specify whether defense lawyers were required
only to open up the INA and read about possible immigration conse-
quences, or whether they were obligated to do a “cursory examination

63. See, e.g., In re Faulaau, 21 I. & N. Dec. 475, 477-88 (B.I.A. 1996).

64. See id.

65. See, e.g., In re Ajami, 22 1. & N. Dec. 949, 950 (B.I.A. 1999).

66. See Efagene v. Holder, 642 F.3d 918, 925 (10th Cir. 2011); In re H-, 1 1. & N. Dec.
394, 396 (B.I.A. 1943).

67. 130 S. Ct. 1473 (2010).

68. Id. at 1483.

69. Id.

70. Id.

71. See id.

72. Id. at 1490 (Alito, J., concurring).
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of case law or administrative decisions [to] provide a definitive
answer.”73

In the wake of Padilla, courts have sought to clarify whether cer-
tain immigration consequences could easily be determined from read-
ing the removal statute.74 In one case, the Court of Appeals of Iowa
determined whether counsel was ineffective for failing to warn that a
conviction for tampering with records would lead to deportation for a
CIMT.75 The court, holding that counsel did not have a duty to warn
specifically about CIMT as an immigration consequence, reasoned,
“determining whether Lopez-Penaloza’s conviction for tampering with
records is a CIMT is not as simple as reading the text of the INA.”76
Since a proper advisal would have required counsel “to step into the
‘labyrinth’ of immigration law,”?7 which would have involved review-
ing various decisions by the BIA and federal courts, the court held
that counsel had the “more limited duty of advising her ‘that pending
criminal charges may carry a risk of adverse immigration conse-
quences.”78 In another case, the District Court for the Western Dis-
trict of New York considered whether counsel was ineffective because
he did not advise his client that he could be deported for a CIMT, since
he was charged with perjury.7? The court reasoned that immigration
case law alone did not provide the requisite clarity about CIMT as an
immigration consequence and therefore it was not ineffective assis-
tance of counsel for defense counsel to have failed to warn about this
as an immigration consequence.80 The court stated, “Although the
link between perjury and moral turpitude appears to have existed in
immigration-related case law for decades . . . this case lacks the level
of statutory clarity that was present in Padilla. Under these circum-
stances, petitioner’s situation is not so close to that in Padilla . . . ."81
In yet another case, a New York court considered defense counsel’s
failure to warn about deportability for two CIMTs; the court reasoned,

73. Id.

74. See generally César Cuauhtémoc Garcia Hernandez, When State Courts Meet Pa-
dilla: A Concerted Effort is Needed to Bring State Courts Up to Speed on Crime-
Based Immigration Law Provisions, 12 Loy. J. Pus. InT. L. 299, 314-28 (review-
ing six months following Padilla decision and finding one state court that en-
gaged in the correct analysis, in which a Texas court found that a defense
attorney could clearly read the deportation consequences of a theft offense,
namely, that it was potentially an aggravated felony, since the definition of ag-
gravated felony is clear).

75. Lopez-Penaloza v. State, 804 N.W.2d 537, 543-46 (Ct. App. Iowa 2011).

76. Id. at 545.

77. Id. (citing Garcia, supra note 74, at 308).

78. Id. at 546 (citing Padilla, 130 S. Ct. at 1483).

79. Bailey v. United States, 10-CV-324A, 96-CR-105A, 2010 U.S. Dist. LEXIS 88205
(W.D.N.Y. Aug. 25, 2010).

80. Id. at *7-8.

81. Id.
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“[ulnder these circumstances, where the removal ‘consequences of [de-
fendant’s] . . . plea[s] . . . [were] unclear or uncertain,” plea counsel was
constitutionally obliged to ‘do no more than advise [defendant] that
pending criminal charges may carry a risk of adverse immigration
consequences.’”82

Thus, it appears that Manuel’s defense lawyer has no clear obliga-
tion to advise him about whether he is deportable for a CIMT; she
need only advise him that the pending criminal charges may carry a
risk of adverse immigration consequences.83 However, even though
she is not required to advise Manuel about potential deportation for a
CIMT, she is not precluded from advising. The Supreme Court has
indicated that “competent defense counsel, following the advice of nu-
merous practice guides,” would advise a noncitizen about the immi-
gration consequences of a guilty plea;84 the Court just would not go so
far as to obligate defense counsel to warn about immigration conse-
quences that are not clearly listed in the INA.85 Trying to be that
competent defense counsel, she searches for a guide. She finds many
quick-reference charts for defense counsel to consult before advising a
noncitizen client to accept a guilty plea.86 Luckily for her, Virginia
has such a chart, written by a local immigration attorney.87

82. People v. Christache, 907 N.Y.S.2d 833, 843 (N.Y. Crim Ct. 2010) (quoting Pa-
dilla, 130 S. Ct. at 1483); see also State v. Aguirre, CA2011-03-001, 2012 Ohio
App. LEXIS 100, *¥12 (Ct. App. Ohio Jan. 17, 2012) (reasoning that for an offense
that fits within one or more of the “broad classification of crimes” covered by the
INA, including CIMT and aggravated felony, counsel need only advise about the
risk of adverse immigration consequences). But see Ex Parte Joel de los Reyes,
350 S.W.3d 723, 731 (Ct. App. Tx. 2011) (reasoning that “given the common un-
derstanding of the term ‘moral turpitude,” counsel could have easily determined
the consequences of two theft convictions from reading the statute”).

83. See Padilla, 130 S. Ct. at 1483.

84. INS v. St. Cyr, 533 U.S. 289, 323 n.50 (2001).

85. See Padilla, 130 S. Ct. at 1483.

86. See, e.g., Legal Resources: Criminal and Deportation Defense, NAT'L IMMIGR. PRO-
JECT, http:/nationalimmigrationproject.org/legalresources.htm (last visited Jan.
4, 2012) (compiling quick reference charts of the immigration consequences of
offenses in several states, available under the subheading “Information About
Immigration Consequences of Criminal Convictions”).

87. See Mary Holper, Immigration Consequences of Selected Virginia Statutes, NAT'L
ImMiGr. ProgdecT (Oct. 2007), http:/www.nationalimmigrationproject.org/
legalresources/cd_so_Chart%20-%20Virginia%20-%202007.pdf. These quick-ref-
erence charts cannot be updated frequently enough to encompass all of the
changes to immigration law. For example, the chart consulted by Manuel’s attor-
ney was last updated in 2007. See Padilla, 130 S. Ct. at 1483. Hence the diffi-
culty of expecting defense counsel to educate themselves enough, in an area as
complex as immigration law. See id. at 1489-90 (Alito, J., concurring) (reasoning
that “[m]any . . . terms of the INA are . . . ambiguous or may be confusing to
practitioners not versed in the intricacies of immigration law” and “[t]he task of
offering advice about the immigration consequences of a criminal conviction is
further complicated by other problems, including significant variations among
Circuit interpretations of federal immigration statutes; the frequency with which
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The Virginia chart indicates that Manuel’s offense is “possibly” a
CIMT.88 Annotations to the chart indicate that because there is no
case law on point, the author’s best guess is that such an offense may
offend the contemporary morals of the time.8® Thus, Manuel’s fate
will fall into the hands of an Immigration and Customs Enforcement
(ICE) officer who places him in removal proceedings,?0 an immigra-
tion judge who decides whether the ICE has met its burden of proving
that he is deportable for a CIMT,?1 and the BIA92 and circuit courts®3
(if Manuel chooses to appeal and either can successfully write the ap-
peal himself, pay an attorney, or find a pro bono attorney).24¢ At each
level, the decision-maker will decide whether his offense is “base, vile,
or depraved, contrary to the accepted rules of morality”25 based on the
decision-maker’s assessment of the “moral standards generally pre-
vailing in the U.S.”96

Given the elusive nature of the term CIMT, it is unsurprising that
the Supreme Court considered whether the deportation statute was
void for vagueness.

immigration law changes . .. .”); id. at 1490 (“[N]othing is ever simple with immi-
gration law” (quoting R. McWHIRTER, AM. BAR Ass'N, THE CRIMINAL LAWYER’s
GUIDE TO IMMIGRATION LAW: QUESTIONS AND ANSWERS § 4.65, at 130 (2d ed. 2006;
DAN KESSELBRENNER ET AL., IMMIGRATION LAW AND CRIMES § 2.1 (2008))); see
GORDON ET AL., supra note 17, at § 71.05(a)(iii)(A) (discussing case law regarding
CIMT in immigration law but stating, “[i]t should . . . be borne in mind that the
tabulations represent only decided cases, the results of which sometimes may be
altered by changing moral concepts and judicial decrees”). Thus, busy defense
lawyers would still be required to consult ever-changing BIA and federal case law
on the meaning of CIMT, which the Supreme Court has indicated they are not
obligated to do to provide effective assistance of counsel.

88. See Holper, supra note 87, at 34. Many of these charts do not provide absolute
certainty to a defense lawyer advising her noncitizens client, as they frequently
use terms such as “possibly” and “probably” when answering the question of
whether certain offenses will render a noncitizen deportable. See, e.g., Dan Kes-
selbrenner & Sandy Lin, Selected Immigration Consequences of Certain Federal
Offenses, Nar’L ImmiGr. ProJEct, www.nationalimmigrationproject.org/
legalresources/fed_chart_2010%20update.pdf (last updated 2010).

89. See Holper, supra note 87, at 34.

90. See 8 C.F.R. §§ 1003.13, 1003.14(a), 1003.15(c) (2011).

91. See 8 U.S.C. § 1229a(c)(3)(A) (2006) (stating that the burden of proof in the case
of deportable noncitizen is “clear and convincing evidence”).

92. The BIA decides legal issues, such as whether an offense is a CIMT, de novo. See
8 C.F.R. § 1003.1(d)(3)(i1).

93. The circuit courts, on petitions for review, can only decide constitutional ques-
tions or questions of law. 8 U.S.C. § 1252(a)(2)(B), (D) (2006). Because the issue
of whether an offense is a CIMT is a question of law, judicial review is likely.

94. Noncitizens in removal proceedings and appeals are not given court-appointed
counsel. See 8 U.S.C. § 1229a(b)(4) (2006).

95. See Mehboob v. Att’y Gen., 549 F.3d 272, 275; In re Danesh, 19 I. & N. Dec. 669,
670 (B.I.A. 1988).

96. 22 C.F.R. § 40.21(a)(1) (2011); In re McNaughton, 16 I. & N. Dec. 569, 573 (B.L.A.
1978).
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ITII. JORDAN V. DE GEORGE

In 1951, in the case of Jordan v. De George,®7 the Supreme Court
decided the case of an Italian noncitizen who had twice been convicted
of conspiracy to defraud the U.S. of taxes on distilled spirits and faced
deportation for two CIMTs.28 Even though neither party had raised
the vagueness issue,?? the Court held the term CIMT was not void for
vagueness.100 To reach this conclusion, the Court relied on the term’s
use in other areas of law.101 For example, the term appeared in legis-
lation governing the disbarment of attorneys and the revocation of
medical licenses; judges also used the term to disqualify and impeach
witnesses, determine the measure of contribution between joint tort-
feasors, and decide whether certain language is slanderous.102 In ad-
dition to the term’s “deep roots” in the law,103 it also had been part of
the immigration laws for more than sixty years.104 Thus the perva-
siveness of the term CIMT gave credence to it, notwithstanding its
uncertain parameters.105

Additionally, the federal and state case law interpreting the term
left no doubt in any noncitizen’s mind that fraud crimes fell into the
category of crimes involving moral turpitude.106 The Court reasoned
that “[ilmpossible standards of specificity are not required;”107 rather,
“[t]he test is whether the language conveys sufficiently definite warn-
ing as to the proscribed conduct when measured by common under-
standing and practices.”108 Because fraud was obviously a CIMT,
there was no need to think about the difficulty of applying the term to
“less obvious cases.”109

Justice Jackson, dissenting, noted two groups baffled by the term
CIMT: Congress and judges.110 Citing the legislative history of the
statute authorizing deportation for a CIMT, Justice Jackson stated,
“Congress knowingly conceived it in confusion . . . clear warnings of its
deficiencies were sounded and never denied.”111 Judges were no more

97. 341 U.S. 223 (1951).

98. Id. at 226.

99. Id. at 229.

100. Id. at 231-32.

101. Id.

102. Id. at 227.

103. Id.

104. Id. at 229.

105. See id. at 229-30.

106. Id. at 227-29.

107. Id. at 231.

108. Id. at 231-32.

109. Id. at 232.

110. Id. at 233-34 (Jackson, J., dissenting).

111. Id. (quoting Hearings before House Committee on Immigration and Naturaliza-
tion on H. R. 10384, 64th Cong. (I) 8, (1915) (statements of Representative
Sabath) (“[Y]lou know that a crime involving moral turpitude has not been de-
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educated about the meaning of the term: “[i]f we go to the dictionaries,
the last resort of the baffled judge, we learn little except that the ex-
pression is redundant, for turpitude alone means moral wickedness or
depravity and moral turpitude seems to mean little more than morally
immoral.”112 Justice Jackson reasoned that the government’s attempt
to define CIMTSs as those crimes that are mala in se as opposed to
mala prohibita offered no assistance to explain the term, for “[t]his
classification comes to us from common law, which in its early history
freely blended religious conceptions of sin with legal conceptions of
crime.”113  Justice Jackson also did not accept as a definition “the
moral standards that prevail in contemporary society” as sufficiently
definite, reasoning that “[t]his is a large country and acts that are re-
garded as criminal in some states are lawful in others.”114

Thus, the Court appears to have given the term CIMT in deporta-
tion law its constitutional blessing.115 In a case like Manuel’s, is a
challenge to the term CIMT still feasible?

IV. CHALLENGING CIMT AS VOID FOR VAGUENESS

Despite the Jordan decision, courts and the BIA have admitted
that the term CIMT is not clear.116 The following section explores

fined. No one can say really what is meant by saying a crime involving moral
turpitude.”)).

112. Id. at 234 (quoting Brack’s Law DicTioNary 374 (1st ed. 1849); Bouvier’s Law
DicTioNARY 2247 (Rawles, ed. 3d rev. 1892)).

113. Id. at 237.

114. Id. at 237-38.

115. Several courts have decided, without discussion, that Jordan precluded any fu-
ture vagueness challenge to the term CIMT in deportation law. See, e.g., Tseung
Chu v. Cornell, 247 F.2d 929, 938-39 (9th Cir. 1957); United States v. Circella,
216 F.2d 33, 40 (7th Cir. 1954); Ramirez v. INS, 413 F.2d 405, 405 (D.C. Cir.
1969).

116. See, e.g., Garcia-Meza v. Mukasey, 516 F.3d 535, 536 (7th Cir. 2008) (describing
the phrase CIMT as “notoriously baffling”); Mei v. Ashcroft 393 F.3d 737, 741
(7th Cir. 2004) (“Time has only confirmed Justice Jackson’s powerful dissent in
the [Jordan] case, in which he called ‘moral turpitude’ an ‘undefined and undefi-
nable standard.”” (quoting Jordan, 341 U.S. at 235 (Jackson, J., dissenting))); De
Leon-Reynoso v. Ashcroft, 293 F.3d 633, 635 (3d Cir. 2002) (“The term ‘moral
turpitude’ defies a precise definition.”); Tseung Chu, 247 F.2d at 933 (noting that
the “myriad [of] decisions sponsoring various concepts of moral turpitude” has not
offered any “well settled criteria”); In re Tobar-Lobo, 24 1. & N. Dec. 143, 144
(B.I.A. 2007) (“We have observed that the definition of crime involving moral tur-
pitude is nebulous.” (citing In re Lopez-Meza, 22 1. & N, Dec. 1188, 1191 (B.I.A.
1999); In re Ajami, 22 I. & N. Dec. 949, 950 (B.I.A. 1999))); see also United States
ex rel. Manzella v. Zimmerman, 71 F. Supp. 534, 537 (E.D. Pa. 1947) (“While the
term ‘moral turpitude’ has been used in the law for centuries it has never been
clearly or certainly defined. This is undoubtedly because it refers, not to legal
standards, but rather to those changing moral standards of conduct which society
has set up for itself through the centuries.”); United States ex rel. Mylius v. Uhl,
203 F. 152, 154 (3d Cir. 1914) (“Moral turpitude’ is a vague term. Its meaning
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why this lack of clarity should lead courts to void the term CIMT in
deportation law in an as-applied challenge involving a statute that
does not fit an easy case such as fraud.

A. Scope of the Vagueness Challenge to CIMT
1. Facial v. As-Applied Challenge

There are two types of vagueness challenges: facial and as-applied.
To facially void a vague law, the statute must prohibit a substantial
amount of conduct that is protected by the First Amendment117 or the
law must “fail[] to establish standards for the police and public that
are sufficient to guard against the arbitrary deprivation of liberty in-
terests.”118 In either of these situations, there is a constitutionally-
protected interest at stake, which justifies facial review of the law.119
For challenges that implicate no constitutionally protected conduct,
the Court rejects automatic facial review and determines whether a
law is constitutional as applied to the petitioner.120 In these cases, a
facial vagueness challenge should be upheld “only if the enactment is
impermissibly vague in all of its applications.”121 Thus, as one scholar

depends to some extent upon the state of public morals.”); In re D-, 1 1. & N. Dec.
190, 193 (B.I.A. 1943) (“Moral turpitude is a vague term. Its meaning depends to
some extent upon the state of public morals.”); Immigration Laws-Offenses In-
volving Moral Turpitude, 37 Op. Att’y Gen. 293, 294 (1933) (“[Moral turpitude] is
a vague term, its meaning depending to some extent upon the state of public
morals . . . .” (quoting 41 C.J. § 212)); HisToricAL BACKGROUND AND ANALYSIS,
supra note 10, at 109 (“The term ‘moral turpitude’ as used in the exclusion and
deportation provisions of the Immigration and Nationality Act has been the
source of some confusion over the years.”).

117. City of Chicago v. Morales, 527 U.S. 41, 52 (1999); see also Richard H. Fallon, Jr.,
Making Sense of Overbreadth, 100 YALE L.J. 853, 904 (1990) (distinguishing be-
tween the ordinary or non-First Amendment vagueness doctrine and the First
Amendment vagueness doctrine and reasoning that the latter is “best conceptual-
ized as a subpart of First Amendment overbreadth doctrine”).

118. Morales, 527 U.S. at 52; Kolender v. Lawson, 461 U.S. 352, 361 (1983) (holding
that a “stop and identify” statute is “unconstitutionally vague on its face because
it encourages arbitrary enforcement by failing to describe with sufficient particu-
larity what a suspect must do in order to satisfy the statute”).

119. Morales, 527 U.S. at 51; Kolender, 461 U.S. at 361.

120. See United States v. Mazurie, 419 U.S. 544, 550 (1975); United States v. Nat’l
Dairy Prods. Corp., 372 U.S. 29, 32 (1963).

121. Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494-95
(1982). In Hoffman Estates, the Court reasoned that “[iln reviewing a business
regulation for facial vagueness . . . the principal inquiry is whether the law af-
fords fair warning of what is proscribed.” Id. at 503. The Court determined that
the business regulation gave sufficient notice to the petition with respect to at
least certain items sold; therefore, the facial challenge was rejected. See id. at
495 (“A plaintiff who engages in some conduct that is clearly proscribed cannot
complain of the vagueness of the law as applied to the conduct of others.”).
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stated, “it should be recognized that claims of facial vagueness that
prove successful are the exception rather than the rule.”122

It is very likely that the statute authorizing deportation for a
CIMT would survive a facial challenge. Because the statute does not
implicate First Amendment or other constitutional rights, a nonci-
tizen raising such a challenge would have to prove that the statute
was vague in all of its applications.123 This would be very difficult in
the clear cases such as theft, fraud, and sexual offenses, because
agency interpretations and federal case law have provided notice that
these statutes will be CIMTs.124 However, there will always be of-
fenses for which there is no case on point.125 Manuel’s case provides
such an example. This Article thus proposes an as-applied challenge
to CIMT when it does not involve one of the “easy cases” such as
fraud.126

2. Challenging CIMT in the Deportation v. Exclusion Statute

The term CIMT appears in both the exclusion and deportation
statutes, both of which are civil in nature.12? How does this impact
the application of the vagueness doctrine? Despite the fact that many
of the original vagueness cases involved criminal statutes,128 the
vagueness doctrine has been applied to civil statutes.122 Moreover,
the vagueness doctrine is rooted in the Due Process Clause of the Fifth

122. John F. Decker, Addressing Vagueness, Ambiguity, and Other Uncertainty in
American Criminal Laws, 80 DEnv. U. L. Rev. 241, 277 (2002).

123. See Hoffman Estates, 455 U.S. at 494-95.

124. See, e.g., Jordan v. De George, 341 U.S. 223, 227 (1951); In