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INTRODUCTION

The idea of "choice," broadly definable within the realm of school
reform,1 seems at first glance to be as simple and as all-American as
apple pie. That simple ideology, however, has been2legislatively translated into numerous and varied reform measures.
Separate, distinct theories underlie the basic goal of school reform
via choice legislation. Advocates of school choice generally fall into
three categories.3 Some educators, policymakers, politicians, and parents believe that the only avenue to true educational reform in a capi1. "Choice," as a term referring to possibilities in educational reform, has been defined in various ways. Some educators discuss choice strictly in terms of priva-

tization of elementary and secondary schools, Marilyn V. Yarbrough, School
Choice and Racial Balance: Silver Bullet or Poison Dart?, 2 KAN. J.L. & PUB.
POL'Y 25, 26 (1992), or define the concept of choice as "empowering parents and
students.., to choose between private and public schools in a market-like arrangement where schools compete for students," Richard W. Campbell & Lawrence R. Hepburn, Educational Choice: Is It Really a "Panacea"for What Ails
American Schools?, 2 KAN. J.L. & PUB. POx.y 61, 61 (1992). Others define choice
more broadly, concluding that, "[in current policy discourse, the term 'choice' refers to education systems in which parents are allowed maximum decisionmaking
authority over their children's schooling." Helen Hershkoff & Adam S. Cohen,
School Choice and the Lessons of Choctaw County, 10 YALE L. & POL'Y REV. 1, 1
(1992). Because the term is quite sweeping in its definition, it encompasses numerous types of school reform measures, both public and private.
2. Types of choice include intradistrict open enrollment, which allows a student to
transfer to a different school within his or her district; interdistrict open enrollment, which allows a student to transfer to a school outside of his or her district;
alternative or "second chance" schools, which allow a student to attend a special,
alternative school within the public school system; postsecondary options, which
allow a student to enroll in college courses to receive high school credit; charter
schools, which allow a student to attend a publicly-sponsored, autonomous school,
relatively free from governmental administrative control; scholarship and
voucher programs, which allow a student to attend a private or nonresident public school of his or her choice by providing government or private grants to cover
part or all of the educational expenses; and tax credits and deductions, which
lower the cost of educating a student by providing income tax relief for educational expenditures. CENTER FOR CHOICE IN EDUCATION, U.S. DEPARTMENT OF
EDUCATION, IssUE BRIEF: REvIEw OF STATE CHOICE LEGISLATION 6 (1992) [hereinafter Issue BRIEF]. See also TIMOTHY W. YOUNG & EvANs CLINCHY, CHOICE IN

PUBUC EDUCATION (1992)(discussing the concept of school choice and the types of
school choice programs available). Although they vary widely in structure, funding, philosophy, and means of support, the basic goal of all of these plans is school
reform, i.e., improvement of the education system within the geographic area
designated.
3. W. Richard Fossey, School Choice in Massachusetts: Will It Help Schools Improve? 19 (1993)(unpublished Ed.D. Thesis, Harvard University)(available in the
University of Nebraska Law College Library).

1995]

PUBLIC SCHOOL CHOICE

talistic, individualistic society like the United States is through a
traditional competitive market theory. Others advocate school choice
plans to advance social policy, usually racial balance and equality of
educational opportunity. Still others advocate school choice because
they recognize the diversity which exists among children's learning
styles and teachers' teaching styles, and therefore believe that, if each
individual student is to achieve his or her maximum academic potential, different options must be available for parents, students, and
teachers. 4 Each of these theoretical underpinnings is exemplified by
the policy and practices of various school choice plans in place
throughout the United States.5
One of the most popular school choice reform measures is open enrollment, in which students are allowed to choose to attend a school
other than their neighborhood or district school. Because the motivation for such choices may, in some cases, stem from racism, the dangers inherent in this "simple" approach pose a serious threat to school
desegregation and integration.
This Article will explain and analyze open enrollment plans, both
intradistrict and interdistrict, and their potential harms and benefits.
Part II sets the stage by outlining the trials and tribulations of the
Omaha, Nebraska, School District in its attempt to balance the goals
of integration and open enrollment. Part III overviews open enrollment, summarizing and synthesizing current open enrollment legislation and providing examples of both intradistrict and interdistrict
plans which are presently in effect. Part IV analyzes the various theories which have been utilized to justify choice and to provide the legislative motives behind open enrollment statutes, particularly
criticizing the market theory. Part IV also analyzes the interdependence of law and education and the problems inherent in that relationship. Part V discusses various aspects of the interplay and potential
conflict between open enrollment and desegregation. Part VI provides
recommendations for educational and legislative reform in the area of
public school choice which will meet the needs of all students and provide not only quality education, but equity, access, and integration as
well.
II. A CASE IN POINT: THE OMAHA SCHOOL DISTRICT
In July 1975, due to its segregated nature, the Omaha School District was ordered by the Eighth Circuit Court of Appeals to eliminate
4. Id. at 19-21; Joe Nathan, Introductionto INSTrrUTE FOR TEACHING AND LEARNING,
PuBLc SCHOOLS By CHOICE: EXPANDING OPPoRTUNITIES FOR PARENTS, STUDENTS,
AND TEACHERS 5 (Joe Nathan ed., 1989).
5. See infra notes 87-123 and accompanying text.
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racial discrimination in the Omaha public schools "root and branch."6
The court reviewed the segregative character of faculty assignments,
the segregative effect of the district's student transfer policy, the segregative rationale behind the district's use of optional attendance
zones, the segregative pattern of school construction, and the deterioration of the nearly all-black high school.7 It then determined that the
evidence adequately established intentional segregation.8 Consequently, the court remanded the case to the district court with the
command that it take the necessary steps to remedy the discrimination9 and ordered the Omaha school officials to promptly present an
acceptable desegregation plan for the district court's consideration.O
In the spring of the following year, the district court approved a
modified version of the desegregation plan proposed by the Omaha
school board.11 The plan included not only the reassignment and
transportation of students,12 but also the creation and development of
various magnet programs within the schools that had higher minority
populations.' 3 At the senior high level, the plan was based on 4voluntary participation of students exercising social choice options.'
The plan worked and worked well.15 In the fall of 1984, the United
States District Court found that the plan had operated and continued
to operate "with noteworthy success"16 and held the school district to
be "desegregated in all aspects of its operation."'17 Based on those
findings and the district's pledge to continue to provide desegregated
education, the court granted the Omaha school district's motion for a
declaration of unitary status.18 Accordingly, the Omaha school district continued to implement its desegregation plan.
In January 1989, an interdistrict open enrollment bill was introduced into the Nebraska legislature. The statement of intent provided
by Senator Dennis Baack, who introduced the bill, established that
the law's purpose was "to increase parental involvement in the education of their children and make public schools more responsive to the
6. United States v. School Dist. of Omaha, 521 F.2d 530, 537, 546 (8th Cir.), cert.
denied, 423 U.S. 946 (1975).
7. Id. at 537-46.
8. Id. at 537.
9. Id. at 546.
10. Id. at 548.
11. United States v. School Dist. of Omaha, 418 F. Supp. 22 (D. Neb. 1976).
12. See OFFICE OF PUBLIC INFORMATION, OMAHA PUBLIC SCHOOLS, ThE PLAN, DESEGREGATION OF THE OMAHA PUBLIC SCHOOLS 15-17 (1990).

13. Id. at 6-7, 11.
14. Id. at 14.
15. United States v. School Dist. of Omaha, No. Cv. 73-0-320, slip op. at 2 (D. Neb.
Sept. 17, 1984).
16. Id.
17. Id. at 4.
18. Id.
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concerns and needs of parents and students, thereby improving the
quality of education."19
During the floor debate, an amendment to the bill concerning the
bill's potentially harmful effects on Omaha's desegregation plan was
introduced and passed. 20 The amendment read:
Any option school district shall give first priority for enrollment to option
students whose request for enrollment would aid the racial integration of the
option school district and the resident school district. For purposes of this
section, racial integration is aided if a student transfers to an option school
district in which his or her race is a smaller percentage of the total student
school district than it is of the student's resident
enrollment of the
2 1 option
school district.

In passing the proposed open enrollment legislation with the inclusion
of that amendment, the Nebraska legislature acted to implement
state-wide, interdistrict choice without interfering with the Omaha
public schools' desegregation plan by providing a specific statutory
section which partially exempted the Omaha school district from the
choice plan.
The Omaha school district is the only district in the state with a
desegregation plan. On November 19, 1990, the district voted to participate in the open enrollment plan during the 1991-92 academic year
and requested recommendations for an appropriate board policy from
its Planning, Community Relations, Research, and Evaluation Committee. 2 2 In preparing its recommendations, the committee heard testimony from Senator Baack concerning the intent behind LB 183. He
emphasized that "the bill was never intended to re-segregate our
schools," 2 3 explaining that "the specific language is in there dealing
with the desegregation plan for Omaha and allowing them the flexibility to implement choice with their desegregation plan in mind."24
Soon thereafter, the Board adopted the committee's recommendations
that "[n]on-black students will not be allowed to transfer out of the
District, but may transfer in if space (capacity) is available"2 5 and that
"[black students will not be allowed to transfer into the District but
Introducer's Statement of Intent, LB 183, 91st Leg., 1st Sess. 1 (Jan. 23, 1989).
FloorDebate, LB 183, 91st Leg., 1st Sess. 2228, 2246 (Mar. 15, 1989).
Id. at 2245-46 (statement of Senator Chambers).
Hearing Officer's Findings of Fact, Conclusions of Law, and Recommendation at
5-7, Enrollment Option Appeals Involving Douglas County Sch. Dist. No. 1,
Cases No. 91-01 to 91-13, 91-19 to 91-21, 91-27 (Neb. Bd. of Ed., Sept. 9, 1991).
23. Joint Ex. 16 at 1, Enrollment Option Appeals Involving Douglas County Sch.
Dist. No. 1, Cases No. 91-01 to 91-13, 91-19 to 91-21, 91-27 (Neb. Bd. of Ed., Sept.
9, 1991)(testimony before the Planning, Community Relations, Research and
Evaluation Committee (Nov. 26, 1990)).
19.
20.
21.
22.

24. Id.
25. Joint Ey- 17 at 1, Enrollment Option Appeals Involving Douglas County Sch.
Dist. No. 1, Cases No. 91-01 to 91-13, 91-19 to 91-21, 91-27 (Neb. Bd. of Ed., Sept.
9, 1991)(Omaha School Board minutes (Dec. 3, 1990))(parentheticals in original).
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will be allowed to transfer out of the District if their OPS school
of
6
attendance has a higher-than-average (28%) black enrollment."2
The specific standards for acceptance and rejection of applications
for transfer in or out of the Omaha school district read in part:
Enrollment option transfers must facilitate the School District of Omaha's
desegregation plan and maintain or improve the integration of the district and
the district's schools. Transfer requests facilitate the district's desegregation
plan when they meet the following criteria:
1. For students applying to transfer into the School District of Omaha:
a. The option student's race is a smaller percentage of the student enrollment in the School District of Omaha than it is of his/her resident
school district.
b. The option student's race is a smaller percentage of the student enrollment of the receiving school than it is of the sending school.
2. For students applying to transfer out of the School District of Omaha:
a. The option student's race is a smaller percentage of the student enrollment of the option (receiving) school district than it is of the
School District of Omaha.
b. The option student's race is a smaller percentage of the student enrollment of the receiving school than it is of the sending school.
c. The option student's race is a higher percentage of the
sending school
27
than it is of the School District of Omaha at large.

Late in 1990, numerous "non-black" students applied to the
Omaha school district for permission to transfer out of the district for
the 1991-92 school year, but they were denied such permission. Several of the students and their parents petitioned the Nebraska Department of Education for a reconsideration of the district's denial. 28
The hearing officer for the Department of Education addressed six
issues, four of which were jurisdictional issues. The other two issues
analyzed the open enrollment legislation and its application. The
hearing officer considered the constitutionality of section 79-3407 and
of the Omaha school board's standards for participating in the open
enrollment program. 29 He also addressed the question of whether
those standards complied with the substantive requirements of the
open enrollment legislation as a whole.30
The petitioners argued that section 79-3407 was unconstitutionally overbroad and vague and that both the statutory section and the
board's standards violated the Equal Protection Clause of the Fourteenth Amendment because they created a classification based solely
upon race. 3 1 In response, the school district argued that the statutory
26. Id.

27. Hearing Officer's Findings of Fact, Conclusions of Law and Recommendation at
43, Enrollment Option Appeals Involving Douglas County Sch. Dist. No. 1, Cases
No. 91-01 to 91-13, 91-19 to 91-21, 91-27 (Neb. Bd. of Ed., Sept. 9, 1991).
28. Id. at 1.
29. Id. at 15.
30. Id.
31. Id. at 44-47.
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section and the district standards were constitutional because "they
serve the compelling purpose of avoiding a violation of the Equal Proand of preserving and posturtection Clause of the 14th3Amendment
2
ing integrated education."
The hearing officer held that section 79-3407 and the district standards were "justified by a legitimate state purpose... fostering integration in their school system."3 3 Although he opined that the
standards were not narrowly tailored to accomplish that goal, the
hearing officer concluded that they were not unconstitutionally overbroad and, therefore, there was no violation of due process. 3 4 He also
agreed with the respondent that the statute and standards were not
their "meaning is plain to individuunconstitutionally vague because
3
als of common intelligence." 5
In discussing whether the standards adopted by the Omaha public
schools complied with the substantive requirements of the entire Nebraska Enrollment Option Program, the hearing officer recognized
that section 79-3407 was permissive; it allowed, but did not require,
the Omaha School District to adopt standards limiting the number of
students who transfer into or out of the school district.36 He stated
that "[tihe critical question is whether the Respondent's enrollment
option standards are in compliance with the terms of Section 793407."37

In addressing this question, the petitioners argued that the standards should only address the continued integration of the Omaha
School District, but instead they improperly imposed upon racial integration in potential option districts.3S The hearing officer agreed that
section 79-3407 was "silent as to priority that a resident school district
may give students transferring out of [the Omaha school district]."39

He concluded:
[The] practical effect of these standards is what is most troublesome. This
takes away the "choice in education" which was the intent and purpose of the
Legislature in passing the Enrollment Option Program. (citation omitted).
Further[,] Section 79-3407 does not give school districts with desegregation
plans carte blanche authority to deny every application of students to transfer
in and out of the school district. It says such a school district may limit the
number of students who transfer into or out of the school district. I find [that
the Omaha School District's] standards fail to consider each student's application for transfer out of the [Omaha] school district on any basis other than
32.
33.
34.
35.
36.
37.
38.
39.

Id. at 47.
Id. at 60.
Id. at 65.
Id. at 68.
Id. at 70.
Id. at 75.
Id.
Id. at 76.
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race 40
and fail to consider the impact of each transfer on its desegregation
plan.

The hearing officer determined that the standards, when actually
applied to the seventeen petitioners, would have little or no impact on
racial balance in the Omaha public schools.41
In its Final Order, the Nebraska Board of Education adopted and
incorporated by reference the hearing officer's findings of fact and conclusions of law.42 Consequently, the Board directed the Omaha school
district to approve all seventeen petitioners' requests for transfer of
their children to their chosen option districts.43 Although the petitioners anticipated a federal court appeal by the Omaha school district, no such appeal was made.44
In response, the Omaha school board re-evaluated and reconsidered its standards as written, and adjusted them, presumably to satisfy the requirements of the statute and the order of the Nebraska
Board of Education. The new standards allowed both "black" and
"non-black" students to transfer out of the district, and both "black"
and "non-black" students to transfer into the district.45 However, the
number of such transfers was limited by specific quotas which mirrored the racial composition of the school district.46
Specifically, for every three black students who transferred out of
the district, seven non-black students could transfer out. 4 7 The same
ratio was applied to transfers into the district, but the two processes
were kept separate. For example, if three black students transferred
out, seven non-black students' names were randomly drawn from the
pool of applicants and allowed to transfer out as well. For every three
black students who transferred into the district, seven non-black students were permitted to transfer in as well. However, if, as a whole,
more non-black students transferred in than out, additional non-black
students were not selected from the applicant pool to transfer out of
the district.4s
40. Id. at 79.
41. Id.
42. See, e.g., Kingston v. Douglas County Sch. Dist. No. 1, Case No. 91-01, slip op. at
2 (Neb. Bd. of Ed. Sept. 11, 1991)(Final Order).
43. Id. at 4.
44. Deborah Shanahan, State Board Backs Appeals, Grants 17 School Transfers,
OMAHA WORLD-HERALD, Sept. 12, 1991, at 1.
45. See Hearing Officer's Findings of Fact, Conclusions of Law, and Recommendation
at 41-43, Enrollment Option Appeals for the Sch. Year 1993-94 Involving Douglas County Sch. Dist. 001, Cases No. 93-03, 93-05 to 93-07 (Neb. Bd. of Ed., Sept.
8, 1993).
46. Id.
47. Id. at 42.
48. Interview with Stan Sibley, Government Relations, Omaha Public Schools, (Apr.
1, 1994). Such use of specific quotas may be unconstitutional under Regents of
University of California v. Bakke, 438 U.S. 265 (1978), in which the Supreme
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An exception to the "seven-three" rule was also created. The district maintained an absolute prohibition on transfers for students in
the Omaha school district who were needed in their home school to
maintain the current racial balance. 4 9 For example, black students
were not allowed to transfer out of Burke High, a majority white
school; non-black students at North High, with its racially balanced
student population, were not allowed to leave the district either.5O
Here the argument was not one of racial equity, but a policy problem.
Some students, by virtue of their residence in Omaha, would be allowed to take advantage of the choice program, while others would
not. "Fairness" was already an issue because Omahans were treated
differently than the rest of the state, but the "fairness" issue becomes
more obvious to parents when their children are treated differently
from other students within the Omaha school district itself.
Because of the policy problems and issues of fairness, in 1993 the
Omaha district's denial of choice applications was again challenged by
parents and students. This time, the hearing officer ruled that the
district's new standards did not comply with the statutory intent because the absolute prohibition for some students undermined the legislature's specific language that all parents and students in Nebraska
should have a choice.51
The hearing officer apparently felt that the standards did not sufficiently take into account the statutory factors listed in section 793401.52 That section allowed parents "when deciding what public
school or public school district is best for their children," to consider
school and district size, traveling distance, course and extracurricular
53
offerings, quantity and quality of staff, and district performance.
Court held that such use of quotas is unconstitutional because "[pireferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake." Id. at 307. Based on the Bakke decision, the use of racial
quotas in any school system not under court order to desegregate would be problematic and may not withstand a constitutional attack. In a controlled choice
plan, for example, students excluded from the magnet school of their choice could
challenge such use of racial quotas on the same equal protection grounds asserted
by the plaintiff in Bakke. Eileen M. Fava, Desgregationand Parental Choice in
Public Schooling: A Legal Analysis of Controlled Choice Student Assignment
Plans, 11 B.C. THm WoRLD L.J. 83, 101-02 (1991).

49. Interview with Stan Sibley, supra note 48.
50. Id.
51. Hearing Officer's Findings of Fact, Conclusions of Law, and Recommendation at
61, Enrollment Option Appeals for the Sch. Year 1993-1994 Involving Douglas
County Sch. Dist. 001, Cases No. 93-03, 93-05 to 93-07 (Neb. Bd. of Ed., Sept. 8,
1993).
52. See id. at 62. See also Committee on EducationHearings,LB 930, 96th Leg., 1st
Sess. 149, 152 (Jan. 25, 1994)(citing the findings of the hearing officer as evidence
of the need to clarify the language in § 79-3401).
53. NEB. REv. STAT. § 79-3401 (Cum. Supp. 1992)(amended Reissue 1994).
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Once again the Nebraska Board of Education adopted the findings
of fact and conclusions of law of the hearing officer and ruled that the
students could opt out of the Omaha district.54
In December of 1993, the Omaha school district again modified its
standards in an attempt to rectify the problems articulated by the
Board of Education in its decision. The absolute prohibition affecting
certain students was lifted.55 In addition, under the current standards, the district will consider the net effect of transfers in and out of
the district when granting transfer applications.5 6 After all transfers
in and out have been confirmed in the spring, the district holds a second random drawing to determine additional non-black students who
may transfer out of the district in equal numbers to those who will be
transferring in.57
The state legislature also responded to the Nebraska Board of Education's decisions. In January 1994, an amendment to the school
choice legislation was proposed "for the purpose of clarifying the intention of the Nebraska legislature regarding the implementation of the
school enrollment choice option in relationship to any school district's
desegregation plan."58
During her introduction of the bill, Senator Jessie Rasmussen
stated that the new legislation would "make it clear that the state recognizes that desegregation and integration are critically important issues and that when there is a conflict between the school option and
the desegregation plan that it is the desegregation plan that will be
the prevailing interest."59 She further explained that decisions based
on the school district's established standards turn on whether "those
standards do make desegregation easier to maintain or improve [and
not whether the] single movement in or out of the district of an individual will significantly impact desegregation." 6o
The Nebraska Unicameral thus amended the statute, and the new
statutory language states as follows:
Application acceptance and rejection; standards; desegregation plan; racial
integration.
(2) A school district that has a desegregation plan adopted by the school
board or the board of education or ordered by the federal court may adopt
standards for acceptance and rejection of applications for transfer into or out
of such district which are designed to make desegregation easier to maintain
54. Interview with Stan Sibley, supra note 48.
55. OPEN ENROLLMENT STANDARDS COMMITEE, OMAHA PUBLIC SCHOOLS, STANDARDS
FOR ENROLLMENT OPTION PROGRAM FOR THE 1994-95 SCHOOL YEAR (1993).

56.
57.
58.
59.
60.

Id. at 3.
Id. at 6.
Floor Debate, LB 930, 96th Leg., 1st Sess. 8975 (Feb. 11, 1994).
Id. at 8975-76.
Id. at 8976.
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or improve. Desegregation is made easier to maintain or improve by stan-

dards which, considering all requests for transfer into or out of the school district received prior to the school district's application deadline..., prohibit
transfers which if granted would increase the racial percentage in the school
district's total enrollment of the minority group for whom the desegregation
plan was ordered or adopted....
(3) Any option school district shall give first priority for enrollment to option students whose request for enrollment would aid the racial integration of
the option school district and the resident school district....
(4) For purposes of this section, racial integration is aided if a student
transfers to an option school district in which his or her race is a smaller percentage of the total student enrollment61of the option school district than it is of
the student's resident school district.

Subsection two directly addresses the State Department of Education's attempt to place a student's right to choose above the goals of
desegregation by allowing a desegregated district to adopt standards
for acceptance and rejection of applications different from those set
forth for option school districts in section 79-3407(1).62 The statute
specifies that, instead, the standards should63be "designed to make desegregation easier to maintain or improve."
The language of section 79-3401, relating to legislative intent, also
was modified to reflect a more equal balance between the goals of
choice and integration, negating the placement of parental choice in a
priority position over and above that of desegregation. The new language states that "the Legislature intends to provide educational options for parents and legal guardians, when deciding what public
school or public school district is best for64their children, by allowing
them to consider [the statutory factors]."
As a whole, the 1994 amendments to the statute further clarify the
legislature's intent to support the Omaha School District in its continuing efforts to desegregate. By amending the statutory sections relating to legislative intent and standards for acceptance, the legislature
has specifically prioritized the issues of choice and integration in the
Omaha School District, placing the goal of integration first.
III. OPEN ENROLLMENT
While school choice plans have been considered by many state legislatures and local school boards, currently less than one-third of the
states have actually enacted public school choice statutes. Numerous
individual school boards have also enacted choice plans within their
district boundaries. The implementation of both state and local legis61. NEB. REv. STAT. § 79-3407 (Reissue 1994).
62. Id.

63. Id.
64. Id. § 79-3401.
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lation has met with varying success, and opinions on the effectiveness
of these plans and on the idea of choice itself remains inconsistent.
A.

Open Enrollment Legislation

By the end of 1993, fifteen state legislatures had passed choice legislation. Most of these statutes codify some type of open enrollment
requirement: intradistrict, interdistrict, or both.
1.

IntradistrictLegislation

In general, intradistrict open enrollment statutes mandate that lo65
cal school boards allow students to attend any school in the district.
Such statutes typically designate local school board policy requirements for the open enrollment procedures, including considerations of
space or capacity limits, student preference or priority, and racial
balance. 6 6
Apparently, the statutory language in some states is mandatory,
while in others it is permissive. For example, the Ohio statute specifically requires that "[e]ach policy shall provide... [p]rocedures for admitting applicants to alternative schools, including . . . [t]he
establishment of district capacity limits by grade level, school building, and education program."67 Some statutes designate admission
procedures which are not allowed, including requirements of academic, athletic, or artistic skills, proficiency in the English language,
or a clean disciplinary record.68
The statutory language regulating racial balance varies from state
to state. Colorado mandates that a district may deny a student permission to enroll in an alternative school within the district if "[a] desegregation plan is in effect for the school district, and such denial is
necessary in order to enable compliance with such desegregation
plan."69 The Ohio statute states that procedures for admission shall

include "[p]rocedures to ensure that an appropriate racial balance is
maintained in the district schools. " 7 ° While the Washington statute

creating an intradistrict program contains no specific language relating to integration or racial balance, requiring only that each district
65. See, e.g., COLO.REV. STAT. § 22-36-101 (Cum. Supp. 1994); Omo REV. CODE ANN.
§ 3313.97 (Baldwin 1994); UTAH CODE: ANN.§ 53A-2-213 (1994); WASH. REV. CODE

§ 28A.225.270 (Supp. 1995).
66. See, e.g., COLO.REv. STAT. § 22-36-101 (Cum. Supp. 1994); Omo

REv. CODE ANN.

§ 3313.97 (Baldwin 1994); UTAH CODE ANN.§ 53A-2-208 (1994); WASH. REV. CODE

§ 28A.225.250 (Supp. 1995).
67. OIo REv. CODE ANN.§ 3313.97(B)(2)(a) (Baldwin 1994).
68. See, e.g., COLO. IEv. STAT. § 22-36-101(3) (Cum. Supp. 1994); OHIo REV. CODE

ANN.§ 3313.97(C) (Baldwin 1994); UTAH CODE ANN. § 53A-2-208(3) (1994).
69. COLO. REv. STAT. § 22-36-101(3)(d) (Cum. Supp. 1994).
70. Omo REv. CODE ANN.§ 3313.97(B)(2)(c) (Baldwin 1994).
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"establish its own policy establishing standards on how the intradistrict enrollment options will be implemented,"71 the general provision
for interdistrict open enrollment provides that the state superintendent of public instruction is authorized to adopt necessary rules "for
the expressed purpose of... [i]mproving racial balance within and
among school districts."72 Similarly, Utah requires "maintenance of

heterogeneous student populations if necessary to avoid violation of
constitutional or statutory rights of students"73 for both its intradistrict and interdistrict open enrollment programs.
2. InterdistrictLegislation
Several of the states which have passed interdistrict open enrollment statutes outline the legislative motive for school choice within
the language of the statute.74 For example:
[tlhe General Assembly [of Arkansas] ... finds that... [t]here is no 'right'
school for every student, and permitting students to choose from among differ-

ent schools with differing assets will increase the likelihood that some marginal students will stay in school and that other, more motivated students will
find their full academic potential.... [It] further finds that giving more options to parents and students with respect to where they attend public school
will increase the responsiveness and effectiveness of the state's schools, since
teachers, administrators, and school board members will have added incentive
75
to satisfy the educational needs of the students who reside in the district.

The Iowa legislature has declared that its goal is "to permit a wide
range of educational choices for children enrolled in schools in this
state and to maximize the ability to use those choices."76 Other stat77
utes contain similar language of intent.
The interdistrict open enrollment statutes follow a general pattern.
Generally, they set forth a time frame for implementing the program,
a list of procedures and requirements for applications and admissions
across district lines, a policy concerning transportation of students
and costs of such transportation, a formula for transfer of money from

71.
72.
73.
74.

WASH. Rpv. CODE § 28A.225.270 (Supp. 1995).
Id. § 28A.225.250.
UTAH CODE ANN. § 53A-2-208(2)(b) (1994).
By the end of 1993, ten states had enacted such legislation. See ARm CODE ANN.
§ 6-18-206 (Michie 1993); COLO. REv. STAT. §§ 22-36-102 to 22-36-106 (Cum.
Supp. 1994); IDAHO CODE §§ 33-1401 to 33-1408 (1981 & Cum. Supp. 1994); IowA
CODE § 282.18 (Supp. 1994); MAss. GEN. L. ch. 76, §§ 12A-12B (1982 & Supp.
1995); MiNN. STAT. § 120.062 (1993 & Cum. Supp. 1995); NEB. REV. STAT. §§ 793401 to 79-3417 (Reissue 1994); N.D. CENT. CODE § 15-40.3-01 (1993); UTAH
CODE ANN. §§ 53A-2-207 to 53A-2-213 (1994); WASH. REV. CODE §§ 28A-225.210

to 28A.225.350 (Supp. 1995).
75. Aruc CODE ANN. § 6-18-206(a)(1) (Michie 1993).
76. IOWA CODE § 282.18(1) (Supp. 1994).
77. See, e.g., NEB. REv. STAT. § 79-3401 (Reissue 1994).
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the sending district to the receiving district, and a stipulation concerning the effects of the plan on desegregation efforts.78
The desegregation sections vary, indicating the differences among
these states in their current desegregation efforts and their commitment to such efforts. Minnesota's plan outlines detailed procedures
specifically relating to desegregation district transfers and concludes
with the mandate that "[a] district that has a desegregation plan approved by the state board of education must accept or reject each individual application in a manner that will enable compliance with its
desegregation plan."79 The Iowa section, allowing denials or preferences for transfer applications which adversely or positively affect desegregation efforts, applies to both court-ordered and voluntary
desegregation plans.SO
The Arkansas legislature is not so adamant about facilitating further integration. The Arkansas statute only disallows transfers
"where percentage of enrollment for the student's race exceeds that
percentage in his [or her] resident district."81 It also created the exception that, if "the transfer is between two (2) districts within a

county, and if the black and white percentages of school enrollment in
both the sending and receiving district remain within an acceptable
range of the county's overall black and white percentages of school
population,"82 then the transfer is allowed.
3.

Other Public School Choice Measures

Some of the states that have implemented some form of open enrollment have combined this reform with other measures. The best
78. See, e.g., Am--

79.
80.
81.
82.

CODE ANN.§ 6-18-206 (Michie 1993); COLO. REv. STAT. §§ 22-36102 to 22-36-106 (Cum. Supp. 1994); IDAHO CODE §§ 33-1401 to 33-1408 (1981 &
Cum. Supp. 1994); IOWA CODE § 282.18 (Supp. 1994); MASS. GEN. L. ch. 76,
§§ 12A-12B (1982 & Supp. 1995); MmN. STAT. § 120.062 (1993 & Cum. Supp.
1995); NEB. REv. STAT. §§ 79-3401 to 79-3417 (Reissue 1994); N.D. CENT. CODE
§ 15-40.3-01 (1993); UTAH CODE ANN. §§ 53A-2-207 to 53A-2-213 (1994); WASH.
REV. CODE §§ 28A.225.210 to 28A.225.320 (Supp. 1995).
MmN. STAT. § 120.062(5)(k) (1993 & Cum.Supp. 1995).
IOWA CODE § 282.18(4) (Supp. 1994).
Amc. CODE ANN. § 6-18-206(g)(1) (Michie 1993).
Id. § 6-18-206(g)(2). The section does specify that, "[in any instance where the

foregoing provisions would result in a conflict with a desegregation court order or
a district's court-approved desegregation plan, the terms of the order or plan
shall govern." Id. § 6-18-206(g)(5).
Three of the states' statutes include no language which regulates racial balance in the interdistrict open enrollment plans: Colorado, see CoLo. REv. STAT.
§§ 22-36-102 to 22-36-106 (Cum. Supp. 1994); Idaho, see IDAHO CODE §§ 33-1401
to 33-1408 (1981 & Cum. Supp. 1994); and North Dakota, see N.D. CENT.CODE
§ 15-40.3-01 (1993). Colorado's interdistrict program, however, is simply a pilot
program allowing three districts to participate in interdistrict enrollment. Perhaps the more permanent version of this legislation, if enacted, will contain such
a provision. CoLO. REv. STAT. §§ 22-36-102 to 22-36-106 (Cum. Supp. 1994).
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example is Minnesota's school reform package, the most comprehensive program and one which has been developed over the past decade,
which also includes statutory enactments allowing postsecondary enrollment options, charter schools, and tax deductions.8 3 Other states
have combined reform measures to a lesser degree; for example,
Iowa's statutory choice plan includes tax credits and deductions.S4
Numerous individual districts also have embraced choice as a
method for achieving their educational goals.85 These types of open
enrollment plans are not allowed or required by state legislation;
rather, local school boards decide to provide their students with
choices of schools within the district, often times combining choice
86
with a magnet or alternative school program within the district.

These intradistrict plans seem to meet with success more consistently
than their interdistrict counterparts.
B.

Open Enrollment in Action

Successfully implementing complex legislation is never easy, and
open enrollment legislation is no exception. While intradistrict plans
are logically easier to implement because of their smaller range and
more tailored details, some interdistrict plans have also been
successful.
83. MINN. STAT. §§ 120.062-124A.036 (1993 & Cum. Supp. 1995).
84. IowA CODE §§ 282.12 and 282.2 (Supp. 1988 and 1994). A few states have passed
other forms of choice legislation. California has recently enacted a charter school
plan. This legislation is intended "to provide opportunities for teachers, parents,
pupils, and community members to establish and maintain schools that operate
independently from the existing school district structure," as a method of improving learning and increasing learning opportunities, encouraging the use of innovative teaching methods and creating new professional opportunities for
teachers, providing expanded choices for parents and students, and holding
schools accountable. CAL. EDUC. CODE § 47601 (West 1993). Other states are
also showing increasing interest in charter school legislation. Telephone Interview with Dr. Ruth Randall, Associate Dean, University of Nebraska-Lincoln
Teachers College (Mar. 29, 1994).
Two states have enacted somewhat unique versions of choice legislation to
fulfill some of the needs of their particular constitutencies. Choice legislation in
Vermont requires tuitioning, a plan under which a town with no established
schools pays the tuition for a resident to attend the school of his or her choice.
VT. STAT. ANN. tit. 16 §§ 821 to 824 (1989 & Supp. 1994). Wisconsin has enacted
a choice statute affecting only the city of Milwaukee, under which the state pays
the tuition of any low-income student within the city who chooses to attend any
nonsectarian private school in the city. Wis. STAT. § 119.23 (1991 & Supp. 1994).
85. See OEmi ROUNDTABLE ON PUBLIC SCHOOL CHOICE, U.S. DEPARTMENT OF EDUCA-

TION, GrrrmG STARTED: How CHOICE CAN R N~w YoUR PUBLIc ScHooLs 43-46
(1992)[hereinafter RoukDTABLE].
86. See infra notes 87-109 and accompanying text.
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1. IntradistrictPlans
The most effective intradistrict plans have been implemented not
in districts within the states that have codified intradistrict options,
but rather, within districts that have chosen to implement a choice
plan within the boundaries of the district. The policy reasons behind
the decision to provide choice may vary, but the overriding concerns
appear to be achievement and equity.
a.

Cambridge,Massachusetts

Some school systems use "controlled choice" to help effectuate desegregation. An excellent example is the intradistrict, controlled
choice plan in Cambridge, Massachusetts, in which students are assigned to their choice of school if space exists and the assignment has
a positive effect on racial balance. In the Cambridge plan, the two
goals of improved desegregation and more effective education are "inseparable."S7 The plan "expands the concept of neighborhood from a
88
small area to the entire city."
Although Cambridge was not under court order to desegregate, the
interracial composition of the community, contrasted to the segregated character of the schools, probably would have eventually led to a
court challenge. The school district decided instead to take up resolution of the segregative conditions on its own; thus, the idea and ideal
of desegregation was at the forefront in developing the controlled
89
choice plan.
Consequently, two factors necessary for a choice plan to achieve
and continue desegregation were included in the plan from the onset.
First, the assignment of students under the plan gives parents and
students the opportunity to list their first, second, and third choices of
schools in the district.90 After assignments are made, taking preference and racial balance into consideration, over half of the students
receive their first choice of schools and over ninety percent receive one
of their choices. 9 1 Second, a Parent Information Center provides parents with sufficient information to make informed choices.92 The positions of Citywide Parent Coordinator and Parent Liaison were created
to meet the challenge "that parents with less education, less experi87. Robert S. Peterkin & Dorothy S. Jones, Schools of Choice in Cambridge, Massachusetts, in PUBLIC SCHOOLS BY CHOICE: EXPANDING OPPORTUNITIES FOR PARENTS,

STUDENTS, AND TEACHERS, supra note 4, at 125, 140.
88. Id. at 127.
89. Id.
90.

CHRISs=E BAMBER ET. AL., NATIONAL COMMITEE FOR CITIZENS IN EDUCATION, PUB-

LIC SCHOOL CHOICE: AN EQUAL CHANCE FOR ALL? 23 (1990).
91. Id.
92. See Valerie E. Lee, Educational Choice: The Stratifying Effects of Selecting
Schools and Courses, 7 EDUC. POL. 125, 139 (1993).
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ence with bureaucracy, who may be intimidated by schools, or who
may have language problems also... know how to select the school for
their unique child ... and understand the importance of becoming

involved in their child's education."93
b. East Harlem, New York

The East Harlem, District No. 4, program, "probably the nation's
most well-known and honored public school options program,"94 involves choice primarily at the middle school level. The process of
"open zoning" is based on the district's concept that "choice is crucial
to maintaining the vitality of educational institutions."95 The schools
are organized around varying themes and philosophies, such as the
Academy of Environmental Science, the Colleges for Human Services
Junior High School, the Creative Learning Community, the Health
and Bio-Medical Center, the Harbor Performing Arts Junior High
School, the East Harlem Maritime School, and the Rafael Cordero Bilingual School.96 The district also offers some "alternative concept
schools" for the pre-school and elementary levels, including several K6 schools organized around a developmental, Montessori philosophy; a
Children's Workshop, which "provides a nurturing learning- environment for holdover students" 9 7 in the second, third, and fourth grades;
and the Talented and Gifted School for pre-Kindergarten through
sixth grade students.9 8 Because students and their parents are permitted to choose the schools they prefer to attend, they, like the teachers and administrators who staff the schools, feel a commitment to the
learning environment they choose.99
Naturally, equal educational opportunity for minorities and low income students was at the forefront in designing the East Harlem program, although desegregation was not feasible because of the high
percentage of children of color within the East Harlem district. However, the success of the schools has in recent years attracted white
students into the district, perhaps proving the viability of a choice program as a desegregation tool.100
93. Peterkin & Jones, supra note 87, at 127.
94. Nathan, supra note 4, at 6.
95. CoAMiUTY SCHOOL DISTRICT 4, NEW Yomc, NY, SCHOOLS OF CHOICE: EDUCATIONAL OPTIONS FOR EXCELLENCE 1 (1993)[hereinafter SCHOOLS OF CHOICE].
96. Id. at 3-53.
97. SCHOOL DISTRICT 4, NEW YORK, NY, ALTERNATIVE CONCEPT SCHOOLS: EDUCATIONAL OPTIONS FOR EXCELLENCE 8 (1993).
98. Id. at 12.
99. Id.; SCHOOLS OF CHOICE, supra note 95, at 1.
100. See John Merrow, Schools of Choice: More Talk Than Action, in PUBLIC SCHOOLS
BY CHOICE: EXPANDING OPPORTUNITIES FOR PARENTS, STUDENTS, AND TEACHERS,

supra note 4, at 121-22.
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c. White Plains,New York
The White Plains, New York, Controlled Parents' Choice Program
combines a concern for equity and racial balance with an opportunity
for parents to select an elementary school for their child.1o1 In 1988,
the White Plains Board of Education adopted a racial/ethnic diversity
policy which states: "It is the goal of the district to achieve at each
elementary school a mix among the 'Black,' 'Hispanic,' and 'Other' students that is within [plus or minus five] percentage points of the dis102
trict average for each of these groups in each of the grade levels."
The choice program was established in the same year to effectuate the
policy and achieve racial and ethnic balance in each of the district's
five elementary schools. It was to be phased in over a six-year
period.03
Like the schools in East Harlem, the White Plains schools have
developed "distinctive emphases, such as partnerships, active learning, global education, communications, and science and technology."10 4 Like Cambridge, the district opened a Parent Information

Center and implemented an aggressive outreach program to help all
parents understand the rules and procedures of the choice program
and to combat a common criticism of choice programs that "such programs typically give advantage to families who are informed, aggressive, and well-connected in the community."1o5 The desegregation

component of the program has exceeded the board's policy requirements; for most racial and ethnic categories at most of the grade levels
the variance from district-wide averages is less than two percent.o6
d. Eugene, Oregon
District 4J in Eugene, Oregon, exemplifies the type of choice program which focuses on achievement and not equity. The District Director of Secondary Education, Jerry Colonna, has explained that,
"[u]nlike some of the nation's biggest cities, we didn't start our choice
programs to desegregate schools or to fix any deficiencies. We simply
added more options to very sound neighborhood schools."1o7 Colonna
recognizes, however, the downfalls of this approach. Because the dis101. Saul M. Yanofsky & Laurette Young, A Successful Parents' Choice Program,Pi
DELTA KAPPAN, Feb. 1992, at 474, 477.
102. WHITE PLAINS PUBLIC SCHOOLS, ASSIGNMENT MANUAL 1 (1993-94).

103. Id. Because the White Plains District has only one public middle school and one
public high school, the program does not affect grades six through twelve. Id.
104. Yanofsky & Young, supra note 101, at 477.
105. Id.
106. Id. at 479.
107. SCHOOL DISTRICT 4J, EUGENE, OR., 4J INSIDE LINE: AN IN-DEITH LOOK INSIDE
SCHOOL DIsTuCT 4J 1 (1993)(bulletin published by School District 4J, Eugene,
Or.).
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trict has not made a commitment to equity by providing transportation, the district admits that not all of its students have access to the
choice program, causing less affluent families to be "left bebind."108
The District 4J plan apparently emphasizes the creation and perfection of alternative schools such as the Buena Vista Spanish Immersion School, the Magnet Arts Alternative School, the Patterson Family
School, Yujin Gakuen (a Japanese immersion program), and the International High School, over the idea of choice itself.109
2.

InterdistrictPlans

In contrast to these intradistrict programs, state-wide interdistrict
open enrollment plans have met with widely varying levels of success.
a.

Massachusetts

The Massachusetts state-wide interdistrict program has limited
participation and is woefully inadequate in several aspects. Although
the legislative intent is obscure, some of the legislative history indicates that the intent was probably to improve education by forcing
competition.31o Not surprisingly, a plan focusing on the market theory places little emphasis on the importance of desegregated schools.
Under the Massachusetts statute effectuating public school choice,
districts are not required to participate in the plan, and the state pays
tuition costs to districts that enroll nonresident students and deducts
these costs from the transferee districts.111 Less than twenty percent
of the state's districts have elected to participate in the program. No
mechanism is in place for informing parents of school choice options,
and no provision is made for transportation of students to another
district.l12
Lack of transportation can contribute extensively to the segregative effects of a school choice program. 1 ' 3 "Transportation is the key
to providing all students equal access to choices. Without adequate
transportation policies, a choice program will neither be fair nor effective for all students."114 While transportation was not a major issue
in the Cambridge schools because of the district's small size and Boston's elaborate public transportation system,"1 5 in larger geographical
108. Id.

109. PUBLIC AFFAIRS

OFFICE, SCHOOL DISTRICT
CHOICE IN EDUCATION 1-3.

4J,

EUGENE, OR., TAKE YOUR PICK:

110. Fossey, supra note 3, at 1.

ill. Id.
112. Id.
113. See Lee, supra note 92, at 130.
114. ROUNDTABLE, supra note 85, at 25.
115. CHIsrN H. ROSSELL, THE CARROT OR THE STICK FOR SCHOOL DESEGREGATION

POLICY 197-98 (1990).
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areas transportation must be provided or its cost reimbursed for the
choice program to function equitably.116
Massachusetts' attempt at an interdistrict public school choice
plan demonstrates the danger of exacerbating socioeconomic and racial inequities, a danger which is inherent in a program poorly
planned and poorly administrated with respect to desegregation concerns. Only six percent of the students who participated in the Massachusetts plan were minority students, compared with twenty percent
minority in the state public school population.ll? "[If more suburban
districts elect to accept school-choice students in the future and the
pattern of low minority participation does not change, school choice
could contribute to increasing the racial isolation of the state's urban
minority students."11s
b. Minnesota
Not all interdistrict plans are so poorly implemented. Minnesota,
the first state to make choice broadly available to its school children,119 has devised a continually-expanding, innovative plan which
has five major components. They are: area learning centers, which
provide students with different methods of teaching and learning in
order to ensure success; open enrollment, which gives parents the opportunity to select their children's schools; high school graduation incentives, which encourage enrollment in alternative programs to
increase graduation statistics; postsecondary enrollment options,
which allow eleventh- and twelfth-graders the opportunity to take college courses for high school credit; and outcomes-based charter
schools, which offer teachers the opportunity to design and implement
their own unique programs.1 20 To facilitate desegregation concerns
under the open enrollment portion of the state program, students in
large districts (more than one thousand students) are permitted to
transfer without permission of their home district unless the transfer
upsets racial balance. 121

Ruth Randall, who was the Minnesota Commissioner of Education
when choice was initially implemented in that state, attributes the
success of the program, in part, to the administrators who were responsible for implementation. For example, after the first choice legislation, which allowed post-secondary enrollment options, was passed
in late June 1985, the plan to effectuate such options was placed into
116.
117.
118.
119.

RouNDTABLE, supra note 85, at 25-27.
Fossey, supra note 3, at 4.
Id. at 71.
Joe Nathan, School Choice is Working in Minnesota and There's a Reason for It,
PHILA. INQUIRER Feb. 11, 1992.
120. ROuNDTAmLE, supra note 85, at 44.
121. BAMBER ET AL., supra note 90, at 24.
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effect within about six weeks, in time for the upcoming academic year
in over fifty post-secondary institutions in Minnesota.12 2 Dr. Randall
also emphasizes that the support of the Governor and the press were
invaluable in continually expanding the choice legislation package.123
That continual, steady expansion contributes to the success of the
state-wide interdistrict plan in Minnesota. The state has provided
real choice through charter schools, learning centers, and post-secondary options, not relying on or waiting for "market factors" to provide
legitimate options for its students and parents. Other states must
take a lesson from Minnesota in order to legislate and implement an
effective choice plan.
C. Opinions on Choice
Open enrollment and other aspects of school choice have received
mixed support and mixed reviews by almost every interested party on
the educational spectrum. Somewhat surprisingly, however, politicians seem to agree on choice, at least at the general level, while educators and parents apparently have differing views on its appeal and
effectiveness.
As with all legislation in general, and school reform measures in
particular, politics plays a part in change. School choice legislation
appears to be rather unique in that it has been heralded by liberals
and conservatives, Republicans and Democrats alike.124 One commentator has explained that the vagueness of the concept of choice
enhances its political appeal because the term can be construed to
mean various things.125 Conservatives view choice with an eye toward competitiveness in the market system and a capitalistic approach to education. Liberals see choice as a means to social equity.
The result is that open enrollment legislation is politically expedient.126 The question is whether this quality of public school choice is
actually an attribute or a detriment. While expediency in the legislative or administrative process somehow seems inherently desirable,
some legislatures, like Massachusetts', have hurriedly pushed
through choice legislation without sufficient concern for details and,
consequently, almost caused some districts to close due to impending
122. Telephone Interview with Ruth Randall, supra note 84.
123. Id.
124. See YOUNG & Cnrciiy, supra note 2, at 2; Lee, supra note 92, at 128.
125. Elaine M. McGillivray, The New Minnesota Miracle?: A Critique of Open Enrollment in Minnesota'sPublic Schools, 11 HAAun-E J. OF PUB. L. & Poi'Y 105, 11314 (1990).
126. Id.
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bankruptcy.' 27 Other states have amended their choice legislation
soon after its implementation.128
In addition to politicians, some educators are also advocating
choice as the key to educational reform because of its effectiveness in
improving education. Some of the specific benefits listed by administrators who have implemented choice plans include: (1) the stabilization of the school population due to the continuous enrollment of
students from mobile families; (2) the re-enrollment of dropouts and
continued enrollment of potential dropouts; (3) fewer discipline and
truancy problems; (4) better usage of facilities and the space within
those facilities; (5) creation and implementation of alternative assessment of students; (6) creation of a sense of mission under each individual school's philosophy which gives parents, students, and teachers a
stake in the success of the school and invigorates the faculty as a
whole; (7) more parental and community involvement in what is going
on at each school; (8) more diversity among schools and their curricula
and hence more success in meeting the needs of students' various
learning styles; and (9) the advancement of racial integration and
more opportunities and support for minority students.29
Other educators, however, are not so sure about the benefits of
school choice.130 Critics of choice charge that (1) choice segregates
students by race or social class, (2) the factors that stimulate entrepreneurial activity in competitive markets are not present in public
education, (3) school choice is unlikely to produce innovative educational options without talented and energetic teachers, (4) participation may be based on convenience or other factors, and (5) choice may
insulate districts from change because the most active parents will
leave the districts that most need them.131 Loss of local governmental
32
control and the consolidation of small districts are other concerns.'
As for parents' opinions on choice, statistical data indicates a general support for the idea of choice, probably because it is based on the
American values of freedom and individualism, as well as that spirit
127. See Fossey, supra note 3, at 37.
128. For example, Nebraska and Minnesota have both amended their open enrollment
legislation several times.
129. ROUNDTABLE, supra note 85, at 33-35.
130. YOUNG & CLINCHY, supra note 2, at 3. A 1989 Survey indicated that fifty-one
percent of school board presidents, sixty-eight percent of superintendents, and
sixty percent of school principals opposed choice. Id. In contrast, a 1990 survey
of Washington (state) superintendents indicated that seventy-one percent supported district-wide choice, but only twenty-one percent supported statewide
choice. Id. A 1988 poll of the Minnesota Education Association revealed that
sixty percent of its membership supported statewide choice, even though officially
the MEA opposed the Minnesota statewide choice legislation. Id.
131. Fossey, supra note 3, at 21-23. See also McGillivray, supra note 125, 117-23 (discussing criticism of open enrollment programs).
132. McGillivray, supra note 125, 123-27.
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of laissez-faire capitalism.133 A 1987 Gallup poll indicated that seventy-one percent of the national public supported choice.' 3 4 In a more
recent survey on choice in the Detroit metropolitan area, seventyseven percent of local residents surveyed favored intradistrict open
enrollment, and sixty-one percent supported interdistrict open enrollment.135 The research indicates that the impetus behind36this opinion
is current dissatisfaction with the public school system.1
Generally, opinions on choice continually vacillate. They will continue to do so until research and commentary substantiate or disprove
the viability and effectiveness of school choice programs.
IV.
A.

CHOICE AND EDUCATION

Critical Analysis of Choice Theories

Whether people advocate or oppose choice, one fact remains:
choice is a popular topic in education and in the legislative arena of
many states.' 37 Why is choice such a popular idea for so many different people? Because its various underlying theories appeal to a broad
range of individuals. The market theory appeals to conservatives and
capitalists, while the equity theory appeals to liberals and integrationists; naturally, each is at odds with the other. The achievement theory
appeals to parents and teachers. Although the theories differ, the
mechanism for results is the same-choice. Predictably, however, the
actual results also differ, depending on the theory.
1.

Market Theory v. Equity Theory

The market theory of choice is based on the assumption that market pressures will cause individual schools to improve or close; the end
result will be a better school system. One concern about this idea revolves around the definition of "improvement." Another question
arises about equality of access and opportunity to attend these "improved" schools. Because people of color and of low socioeconomic status have always been disadvantaged in our capitalist economy, those
disadvantages will necessarily carry over to a free market system of
education.
133. John M. Strate & Carter A. Wilson, Public Opinion on School Choice: The Detroit
MetropolitanArea, 25 TnE URB. REV. 123, 135 (1993).

134. Id. at 124.
135. Id. at 129. The city of Detroit, the school district with by far the largest black
population, had the highest level of support for school choice. Seventy percent of
the parents in Detroit said they would consider sending their children to a public
school in another school district, compared to forty-two percent overall. Id.
136. Id. at 124.
137. IssuE BRmF, supra note 2, at 1-5. For example, in 1992, in thirty-three states,
some variation of choice legislation was introduced or pending, and in at least
nineteen states, citizens coalitions had formed to advocate choice. Id. at 4-5.
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With respect to "improvement," studies indicate that schools may
be trying to "improve" by meeting the needs of parents rather than
students in order to attract "business." Research shows that, in some
public school choice jurisdictions, parents make choices based on nonacademic reasons. 138 For example, some parents choose for convenience rather than for the quality of education; they may choose a particular school because it has before- and after-school care or a full-day
Kindergarten program, or because it is located closer to or on their
way to work.139 In a true market theory system, schools may begin
providing more parent services rather than educational improvements
to attract students and the money that follows them. Perhaps these
schools could offer a breakfast and dinner program, shuttle service to
after-school piano lessons or soccer practice, or summer "school" day
care programs. The possibilities are endless; for example, in Great
Britain's choice program, one school offered parents a discount on
shower units to entice them into enrolling their children in that
school.140
Some advocates of school choice believe the reasons for choosing
should be irrelevant in a true choice plan. In Minnesota, a parent's
reason for transfer is not considered because the choice is for the parent and should not be affected by the value judgments of the state.14
In Nebraska, the application form formerly included a portion requiring the parent to state the reason for the student's application to
transfer to another district, but the legislature amended the statute
and deleted that requirement.142 Part of the impetus behind this
change was the realization that parents are not always truthful about
why they might be moving their child to another district.' 4 3
Unfortunately, as they have so frequently in the past, as demonstrated by "white flight" to the suburbs and the creation of "segregation academies" in the South during the late 1960s and early 1970s, in
response to desegregation mandates some parents may choose a particular school or district for racially motivated reasons. 144 In the case
of the "segregation academies," consumers were demanding segre138. Fossey, supra note 3, at 73.
139. Id. Fossey notes that, although '[the Carnegie Foundation has argued that
school choice is probably not an effective school reform tool, because many students participate in open enrollment; not to find better school programs, but simply as a matter of convenience," id. at 3, his research indicates that, in
Massachusetts, the pattern of open enrollment choices suggested rational decision making based on considerations of socioeconomic status and student performance in the receiving schools, and not on convenience-based decisions. Id. at
3, 88.
140. Hershkoff & Cohen, supra note 1, at 27.
141. Telephone Interview with Ruth Randall, supra note 84.
142. See Legislative History, LB 270, 93d Leg., 1st Sess. (Mar. 25, 1991).
143. Interview with Stan Sibley, supra note 48.
144. Hershkoff & Cohen, supra note 1, at 2, 27.
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gated education, and private schools flourished in response to that demand, regardless of their quality.14 5 Currently, under the market
theory, the possibility exists that schools will covertly cater to the
desires of racist parents and entice white students away from innercity districts, creating or enhancing segregation on the district-wide
level.
In addition to being at odds with integration, the market theory is
in direct contradiction with the idea of educational equity. Market
competition necessarily dictates that one "product" will be better than
another; that each market competitor will strive to make his "product"
better than the others on the market. By definition, under the market
theory, some schools will deteriorate and eventually close if they fail
to improve.146 Unfortunately, the students who attend those schools
which are in the process of deterioration are receiving a less-thanequal education during the time in which the market "naturally"
works and takes it toll.' 47
Even after the "weeding out" process is complete, the schools will
not provide equal educational experiences; some schools will inevitably be better, others will continue to compete. Unfortunately, not all
parents are on equal footing to know exactly how to evaluate the
schools to determine which one is better.148 "Since educational objectives are ambiguous, outcomes multidimensional and difficult to evaluate, and knowledge about the factors that contribute to learning
uncertain, it is very hard even for professionals and informed policymakers to know what 'quality education' is and what kinds of schools
produce it."149
[While] [plarents from all [racial and] socioeconomic backgrounds confront obstacles to making informed decisions about educational options, [evidence in-

dicates] that low-income and less educated families know little about program
options, have limited access to information about those options, and are not as
likely to make good decisions about school placement for their children. Social
science research shows a strong association between information levels and
social class on [the subject of] education. 150

Critics of the market theory who raise issues of equity, focus their
attention on the public nature of education, on education as a "merit
good."151 "Relying on market-based reforms and their inherent focus
on a good's private benefits will mean that the major social benefits of
education will be lost to society."15 2 This criticism presumes as cor145.
146.
147.
148.
149.
150.
151.
152.

Id. at 27.
Id. at 25.
Fava, supra note 48, at 85.
See Hershkoff & Cohen, supra note 1, at 18.
Campbell & Hepburn, supra note 1, at 69.
Id. at 70.
Id. at 61; Yarbrough, supra note 1, at 26.
Campbell & Hepburn, supra note 1, at 71.
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rect the underlying assumption that the purpose of education is benefit to society and ignores the equally plausible assumption that the
purpose of education is to benefit the individual, which is the basis of
the market theory.
These two contradicting presumptions have provided the scaffolding for debates about the nature, character, quality, and effectiveness
of education in this country since the country first began to implement
a common school system. Why do we educate, for the social good or for
individual benefit?
Before the implementation of common schools, the actual responsibility for education rested on parents, and thus the purpose of education was predominantly, if not wholly, for the benefit of the individual
child and, perhaps, for the benefit of the family. But educational and
political theorists who advocated a common school system, and the education of a large portion of society, did so for public not private reasons: to create a literate, participatory citizenry in the new
republic.153

As the common school system took hold nationwide after the Civil
War, the purposes of public education reflected the times. Thousands
of immigrants were flocking to the United States and many were seen
as a threat to the democratic ideals of the Nation. The focus, then,
was to assimilate these children into American society. Note, however, that this was not a purely public goal; it served private, individual interests as well, because many of these immigrants wanted their
children to be Americanized, to speak English, in order to take advantage of the benefits this country had to offer.1.5 Because state and
individual interests were fairly cohesive during this time, debate
about the nature of education was not as rampant as during the following era.
By the end of the 1920s, the term "equality of educational opportunity" came into being in the educational and political worlds. The
schools emphasized vocational purposes, universities began to focus
on research and service, bureaucracies were implemented in the administration of schools, and the typical educational experience
spanned Kindergarten through twelfth grade and beyond. "Equality
of educational opportunity" described the variety of programs which
were adapting to individual needs. 155
New Deal practices changed this definition. "The New Deal modified this nearly exclusive emphasis on curriculum variety and choice
by claiming that poverty significantly undermined educational oppor153. Patricia A. Graham, Historical Roots of Contemporary Educational Policy in the
U.S., Class Lecture (Feb. 21, 1994).
154. Id.
155. Marvin Lazerson, Introductionto AMERIcAN EDUCATION IN THE TWENTIETH CENTuRY: A DocumENTARY HisToRY 13 (Marvin Lazerson ed., 1987).
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tunity. Federal involvement was based on the implied belief that for
equality of educational opportunity 6to exist, inequalities rooted in
class and race had to be attacked."15
When the schools became the logical focal point for the NAACP's
fight for racial equality, access to education, and eventually desegregation, became the new societal goals for the public good. 15 7 Many
individuals, especially in the South, heartily disagreed that such integration and equity was for any good whatsoever, and they fought the
role of public education as a stepping stone for integration.. 5 8 Disagreement about that role continues to this day and is highlighted by
the distinct and different approaches to school choice legislation.
What is the role of public education today? Obviously, the schools
have attempted to accommodate both the public and the individual.
They serve social functions not only by attempting to provide equality
of educational opportunity and integrated schooling, but also by providing drug and alcohol education, sex education and birth control devices and information, moral and civic education, some health care,
and opportunities for other services such as free or reduced price
meals, day care for teenage mothers, and transportation, all for the
benefit of the public good, at least in some respects. Schools serve individual needs by providing certain types of education like vocational
education or college preparatory courses, by offering individual and
family counseling, by sponsoring a variety of extracurricular activities, and by including before- and after-school care for students.
Oddly enough, with all of these responsibilities, schools are still
viewed by the public and by politicians as not doing enough. Schools
are continually criticized for not meeting the needs of students and
their families and for not preparing children to be productive members of society. The movement for reform in the form of public school
choice is simply further evidence of people's dissatisfaction with
schools' inability to meet all the demands made of them, and, especially, the disagreement about the role of public education.
Still, people and their lawmakers continue to turn to schools to
solve all of society's problems and to fulfill their families' and children's individual needs, and they continue to advocate, propose, and
implement legislation accordingly. This fact demonstrates that the
public apparently does agree on one idea: that schools can provide
solutions to all of our problems.
The public school choice debate helps to clarify the overbreadth of
this idea. Even though people cannot agree on, or pinpoint the role of,
public education, schools should not try to fulfill all possible aspects of
156. Id. at 24.
157. Graham, supra note 154.
158. See generally RICARDIKLUGER,

SMPLE JUSTICE: THE HISTORY OF BROWN V.

BOARD OF EDUCATION AND BLACK AMRIcANs STRUGGLE FOR EQUALITY (1976).
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both roles. Additionally, although they are professional educators,
teachers are not necessarily the best people to take responsibility for
all aspects of educating society's children, regardless of their socioeconomic status or race. Furthermore, schools are not the only route to
equal opportunity and equality in society.
Politicians, parents, and the public must recognize that public education cannot, and should not be expected to, solve all of the problems
in American society. Admittedly, looking to schools for future improvement is logical; they are the nurturing ground for our nation's
youth, the next generation, the future politicians, parents, and public.
People tend to give up on solving current problems when they begin to
seem omnipresent and overwhelming. Consequently, politicians begin
to advocate legislation which will affect the future; parents, who frequently see their children as being able to accomplish what they have
been unable to achieve, look to their own children's potential for success in the future; and the public in general views school children as
their hope for a better tomorrow. The focus, sometimes unnoticeably,
shifts from present to future.
Children are the future, or so the rhetoric goes. Our schools need
to educate them early on about matters of importance, before their
young minds are prematurely affected by the negative influences of
society. Indeed, we educate them early for the most noble reasons: to
help the society of the future develop into a better place and to protect
the children themselves from all the possible harmful influences that
could make them a burden on society, including their own parents.
So politicians, parents, and the public continually heap responsibilities onto the already overburdened public schools. They expect
success in answering all of their desires and needs, and they expect
public school teachers to perform miracles. But teachers are not miracle workers. They are people who, like everyone else, have a limited
amount of energy to expend and limited capacity for facts and knowledge. That energy and capacity needs to be focused on areas of education which are encompassed by a background and an education in
teaching. Teachers should be allowed to focus their energies on what
they do best, teach a certain subject matter and/or age group. Then,
rather than supplying society with a mediocre product, the schools
could excel in their area of strength and allow other factions of society
to deal with the voluminous challenges and problems that today are
allocated, for the most part, to the schools.
This is not to say that schools should not focus on integrative ideals. Desegregation efforts are implemented at the administrative, district-wide level and take little energy or time away from teachers.
Furthermore, racial prejudice is a failing which, unlike many others
that the schools are assigned to remedy, is passed down from parents,
even when they consciously try to avoid revealing their prejudices. If
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a generational link is to be broken in the chain of racial prejudice,
society cannot rely on parents for that break. Instead, perhaps the
schools are the proper institutions for cracking the metal.
But they are not the only possibility, as the public and its
lawmakers seem to frequently forget. Policymakers need to explore
other alternatives for equity and integration in society and for further
weakening the acceptability of racial animus and bigotry. Some other
efforts at equality have been implemented in cities throughout the
country; for example, Omaha has implemented scattered-site, low-income housing to better integrate its racially and socioeconomically
stratified community.5

9

Creative new ideas need to be initiated in

areas other than education, such as housing and employment.
Furthermore, research relating to the success of equity and integration efforts in public school choice programs is mixed and uncertain. In districts and states where safeguards are not implemented, or
where legislators and board members merely pay lip service to
desegregative ideals, research indicates that segregation may actually
increase, and that students from lower socioeconomic backgrounds are
pulled farther away from equitable treatment in the public schools.160

However, other studies and analyses indicate that some programs,
with parameters carefully drawn and safeguards against inequities
included, do actually contribute to statistically improved racial mixing
in the schools.161 Several, like Cambridge, have implemented a controlled choice plan, based on equity theory, as an alternative to assigning schools based on race.162
However, the efficacy of such controlled choice plans has been
questioned. Christine Rossell's research indicates that voluntary
plans with incentives produce more desegregation than these
mandatory plans.163 "It is more efficient to try to change the behavior
of citizens by restructuring the range of alternatives to choose from
and encouraging socially desirable behavior through positive and negative incentives than it is to order the
desegregation assignment of
4

specific students to specific schools."16

She specifically criticizes the Cambridge plan and challenges the
acclaim and accolades it has received. She argues that the Cambridge
plan works because the district is so small, and that the same plan
would not work on a large scale.165 Although some controlled choice
159. Cindy Gonzalez, Most on CouncilBack Concept ofHilltopPlan 3 ConcernedAbout

Razing OHA Project, OmAHA WoRmD-HERAm, Dec. 15, 1994, at 25SF.
160.
161.
162.
163.
164.
165.

Fossey, supra note 3, at 71.
See RouNDTrABLz, supra note 85, at 35.
See supra notes 87-93 and accompanying text.
ROSSELL, supra note 115, at 187.
Id. at 188.
Id. at 198.
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advocates presume to resolve the problem by dividing a large district
into subdistricts, she argues that such a division limits true parental
choice.166 Furthermore, she points out that, unlike many cities in
need of desegregation, Cambridge is residentially desegregated to a
large extent, and "[i]f every student simply chose the school closest to
his or her home, the Cambridge school system would still be one of the
most integrated in the country."' 67
Other educators advocate both voluntary and controlled choice
plans as giving families greater educational opportunity and equity.
Intradistrict plans, like 'controlled' choice, increase educational opportunities

and equity for economically disadvantaged or minority families by allowing
them to select from among many or all of a district's schools. School assignment is not dependent upon neighborhood housing patterns. Interdistrict
plans have the potential of giving families even greater educational opportunity and equity by offering minority and low-income students an education
16 8
heretofore reserved for suburban white and middle-class Americans.

However, while the potential for greater equity exists, equity is not
the equivalent of racial desegregation. Some educators, policymakers,
and parents assume that segregated education is workable and can be
made fair and offer genuinely equal opportunity, "although no major
school district has accomplished this goal."169 Until the Supreme
Court returns to the doctrine of "separate but equal," such a perspective is not only unrealistic, it is unconstitutional.
A pure market theory ignores ideas of equity, while a pure equity
theory does not necessarily take into consideration the goals of desegregation. Neither theory, in and of itself, addresses the goals or fulfills
the potential of public education in America, and because the two theories seem diametrically opposed, they are difficult to balance. The
achievement theory, in contrast, places education itself at the forefront, while providing an adequate framework for both individual
choice and social equity.
2.

The Achievement Theory

The public school choice debate has clarified the need for a new
approach to educational achievement. Ideas about academic achievement differ greatly, and the debate has magnified those differences.
Educators have traditionally presumed that the public school system
could not meet all of the needs of all of its students, and when it did
attempt to do so, the result was mediocrity. Choice based on an
166. Id.
167. Id. at 197-98.
168. YOUNG & CLINCHY, supra note 2, at 13-14.

169. Gary Orfield, School DesegregationAfter Two Generations: Race, Schools, and
Opportunityin UrbanSociety, in RAca IN AMERICA: THE STRUcLE FOR EQUAL=T
234, 245 (Herbert Hill & James E. Jones, Jr. eds., 1993).
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achievement theory emphasizes those differences and consequently
points to a new direction in educating all students.
Historically, one of the problems with analyzing students' achievement is that educators and parents continue to disagree on how to
evaluate achievement, on the value of standardized testing, and on
text and classroom bias against minority and female students.170
Currently, little data exists to substantiate academic improvement of
students involved in choice programs; and even if data existed setting
forth positive improvement in choice students' standardized test
scores and grades, that data would be challenged because of the continuing debate in education circles about the viability of such data.171
However, if one does accept the standard assessment indicators of
achievement, then the East Harlem choice program 2is "one of educational choice's greatest examples of achievement."17
In 1973, East Harlem's scores in reading and math ranked thirty-second out
of thirty-two city districts, with only fifteen percent of students at grade level
in reading. But public school choice was implemented in the early 1980s, and
by 1989 East Harlem had moved up to sixteenth out of thirty-two in test
scores, and sixty-four percent read at or above grade level.173

Other aspects of achievement are even more difficult to assess,
and thus the success of choice plans on aspects of achievement other
than academic achievement are even more tenuous. A student's ability to choose a school where he or she can compete in more athletic
programs, can be more active in extracurricular activities, can interrelate better with teachers or other students, or can simply feel more
comfortable may directly correlate to not only his or her academic success, but also to self-esteem, concentration, motivation, or happiness.
These factors are difficult to measure in and of themselves and, consequently, are considerably difficult to attribute to the benefits of open
enrollment programs.
Achievement itself is an amorphous concept, defined differently by
different groups of people and by different people within those groups.
170. See, e.g., Robert B. Moore, From Rags to Witches: Stereotypes, Distortions and
Anti-Humanism in FairyTales, in MuLTcuLTuRALisT NONSExIST EDUCATION 233
(Nicholas Colangelo et al. eds., 1985); Gwyneth E. Britton and Margaret C.
Lumpkin, For Sale: Subliminal Bias in Textbooks, in MULTICULTURALIST NONSEXIST EDUCATION 238 (Nicholas Colangelo et al. eds., 1985).
171. See, e.g., EDUCATIONAL TESTING SERVICE, "TRUSTEE" PuBLIC AccONTABILrrY REPORT: ExCELLENCE, EQUITY AND TESTING IN A PERIOD OF EDUCATIONAL REFORM,
reprintedin TAKING SIDES: CLASHING VIEWS ON CoNTROvERSIAL EDUCATIONAL IS-

SUES, at 296 (James Win. Noll ed., 1987); David Owen, The SAT and Social Stratifiation, 168 J. OF EDUC. (1986), reprinted in TAKiNG SIDES: CLASHING Vmws ON
CoNTRovERsIAL EDUCATIONAL ISSUES, at 303 (James Win. Noll ed., 1987).

172. Allen E. Parker, Jr. & Michael David Weiss, LitigatingEdgewood: Constitutional
Standards and Application to Educational Choice, 10 REv. OF IaTIG. 599, 615
(1991).
173. Id. (citing Hood, Miracle on 109th Street, REASON, at 20 (May 1989)).
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While one parent may think his child is "achieving" because she excels
in math (although she may be reading at grade level or below), another may determine that her child is "achieving" because he has won
the state-wide spelling bee. Some teachers put much emphasis on
standardized test scores as indicators of their students' "achievement," while others are forbidden by the policies of the school administrator to assign letters grades or any other type of numeric value to
the students' "achievement."
Although the term "achievement" itself can be defined, the boundaries which surround the concept of achievement are fluctuating and,
indeed, highly personal. Rather than seeing this reality as a burden,
choice advocates who focus on achievement can use these personal
variances as the basis for implementing choice. Differences in teaching, learning, and parenting styles necessitate differences in school climate, curriculum, and philosophy. While a pure market theory
approach merely provides different qualities of the same product (like
USDA grades for beef), an achievement approach understands that for
parents, teachers, and administrators to have a real choice, the differences must go deeper than the surface quality of the school. Because
choice based on achievement recognizes these differing needs (like
providing Kosher meat for Jewish people or alternative protein foods
for vegetarians), school choice is combined with other measures, charter schools and alternative programs, which vary in philosophy and
structure, not just quality.
Only public school choice based on an achievement theory can provide true equality of educational opportunity, by providing each individual student with his or her best opportunity for success, selfesteem, and happiness. Only public school choice based on an achievement theory can provide true equality of opportunity while continuing
to support integrative ideals.
B. Law and Education
At one time in the history of humankind, the subjects of law and
education were completely separate, independent of each other. Parents, if they chose to do so, took responsibility for educating their children. The term "education" therefore was a broad one, encompassing
whatever parents decided was best to teach their children in order to
prepare them for life. For some, education focused on literacy; for
others, on religion and moral values. Some parents focused on vocational education, teaching their children the skills of their own trades,
farming, tailoring, blacksmithing, housekeeping, or perhaps engaging
their children as apprentices with another person experienced in
skilled labor. For the upper echelon of society, the task of education
may have been transferred by the parents to a nanny or tutor, and
education may have focused on classical Greek and Latin. But who-
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ever the parents or whatever their decision about their own child's
program of "study," decisionmaking about education was of a very personal and independent nature, not to be interfered with by the state.
However, in this country, law and education evolved simultaneously and slowly became increasingly intertwined. The association between them became "a fundamental tenet of American society"'74 by
the turn of the twentieth century, and "during the course of the twentieth century, schooling [became] dramatically more prominent in the
lives of countless Americans."1 75
Over the past 150 years, government has become increasingly involved in regulating and mandating education, both public and private. State legislatures and local school boards have continually
enacted statutes and policies which set school district boundaries, dictate curriculum requirements, and determine the number of
mandatory school days per year. Congress, too, has intervened in
schooling, legislating on everything from regulations affecting teachers' unions and collective bargaining to Chapter 1 allocations for special education programs. In addition, state and federal courts have
become involved in education, most prominently in the area of school
desegregation. Simultaneously, education and the schools have consistently (if not increasingly) reflected governmental purposes, teaching citizenship education and civics for example.
However, although the two subjects are currently melded together,
probably permanently, they have historically served the purposes of
two separate, very different, and probably conflicting constituencies.
Law has consistently represented the upper levels of society, the members of high socioeconomic classes. Throughout much of history, law
has served as a vehicle of domination over the poor and less fortunate
in society, keeping them "in their place," and has frequently reflected
and served the economic interests of the ruling class and big business.
For example, at the end of the nineteenth century, the Supreme
Court's reliance on classical legal theory, in order to constitutionalize
contractual law in the form of substantive due process, kept business
at a place of high priority and repeatedly and successfully kept labor
dispersed and without power.' 76 Prior to that era, the constitutionalization of slavery also provided substantial financial benefits to the
174. Lazerson, supranote 155, at 50 (citing JOHN DEWEY,
(1916)).
175. Id.

DEMOCRACY AND EDUCATION

176. William W. Fisher III, et al., Introduction to AM:ucAN LEGAL REALSM xi-xi

(William W. Fisher III, et al. eds., 1993). See also
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wealthy planters and slave traders at the expense of the lowly.177

Only more recently in our legal history have we seen law act, in some
instances, as a protector of the less affluent and weaker members of
society.
Education, on the other hand, has always been a symbol of hope
and a vehicle to personal and financial independence for members of
the middle and lower socioeconomic classes. Education has been
viewed by many people in American society, philosophers and commoners alike, as the great equalizer and the key to equal economic
opportunity.' 78 Beyond compulsory attendance, parents send their
children to pre-school to improve their chances of successfully competing with other children in elementary and eventually high school; and
they send their children to undergraduate school to help them obtain
stable, profitable employment and to live a better life. Parents from
lower socioeconomic classes frequently put much faith in the ability of
the educational system to break the chain of poverty in their families
and their lives.
Law and education are also served by two very different groups of
people. Politicians and lawyers determine, enact, argue, and interpret
the law. Teachers and administrators design and implement the educational system. The substantial differences between politicians and
lawyers on one hand, and teachers and administrators on the other,
cannot be minimized or ignored.
Politicians are driven by the political system. They are at times
motivated by factors other than educational concerns: they may be
running for re-election and therefore evading certain controversial issues, bargaining away their votes for a proposal which they are sponsoring, or repaying a campaign contribution with support of a
particular viewpoint. Lawyers, while less political, are also influenced
177. See KENNETH M. STAMP, THE PECULIAR INSTITUTION 206-16 (1956); Andrew T.
Fede, Legitimized Violent Slave Abuse in the American South, 1619-1865: A Case
Study of Law and Social Change in Six Southern States, 29 AM. J. LEGAL HIST.
93, 93-101 (1985).
178. W.E.B. DuBois, The Talented Tenth, in THE NEGRO PROBLEM: A SERIES OF ARTI.
CLES BY REPRESENTATIVE AMERICAN NEGROES OF TODAY

(B.T. Washington et al.

eds., 1903), reprintedin AmERIcAN EDUCATION IN THE TwENTIETH CENTURY, supra
note 155, at 62; CHARLES S. JOHNSON, GROWING UP IN THE BLACK BELT: NEGRO
YOUTH IN THE RURAL SOUTH (1967), reprinted in AMERIcAN EDUCATION IN THE
TwENTIETH CENTURY, supra note 155, at 122; Lyndon B. Johnson, Remarks Following Enactmentof the Elementary and Secondary EducationBill, April 9, 1965,
in PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES (1965), reprintedin
AMERICAN EDUCATION IN THE TwENTIETH CENTURY, supra note 155, at 165; ROBERT S. LYND & HELEN MERRELL LYND, MmDLETOWN:
TURE (1929), reprinted in AMERICAN EDUCATION IN
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=x TWENTIETH CENTURY,

supra note 155, at 87; Booker T. Washington, IndustrialEducation For the Negro, in THE NEGRO PROBLEM: A SERIES OF ARTICLES BY REPRESENTATIVE NEGROES
OF TODAY (1903), reprinted in AMERICAN EDUCATION IN TE TwENTETH CENTURY,
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by factors unrelated to the advancement of educational goals: lawyers
must represent clients and their viewpoints in order to maintain a
livelihood, and they may be forced to settle cases, cases that should be
litigated, because of time and money restraints. Furthermore, politicians and lawyers are rarely experts in the field of education, nor do
they have sufficient background in educational theory, methods, research, or practice to make truly informed decisions about the regulation of schools.
Teachers and administrators, in contrast, are experts in education,
but frequently insufficiently understand the intricacies of lawmaking
and politics. Reading and adequately understanding the ramifications
of a statute or board policy can take expertise beyond that provided in
teacher training and graduate education programs. In addition, some
teachers experience some difficulty in viewing the world of education
outside the walls of their classrooms or schools because they cannot
always see the "big picture."
This is not to say that all politicians are inadequate in matters of
education, or that all educators are uninformed about political decisionmaking. But each group, taken as a whole, reflects a different aspect of the educational process. The lawmakers legislate educational
matters on the books, in theory, while the educators put those laws
and policies into action, into practice.
Much like Roscoe Pound's critique of the law in books versus the
law in action,179 the area of education can be divided into education in
theory and education in practice. Pound recognized that, "ifwe look
closely, distinctions between law in the books and law in action, between the rules that purport to govern the relations of man and man
and those that in fact govern them, will appear."'so He explained
that, "[iln theory, our judges are tied down rigidly by hard and fast
rules. Discretion is reduced to a strictly defined and narrowly limited
m~."181.
a theory.

. .

But "[i]n practice, flesh and blood will not bow to such
men, and not rules, will administer justice."' 8 2

The law of education is no exception to this idea. Laws, policies,
and guidelines govern, sometimes with excruciating details, the administration of schools. But teachers close their doors and teach their
students, frequently without much or any knowledge of or allegiance
to those specific rules and guidelines.
In some senses, this truth may be advantageous for the students.
Because the laws and policies are frequently drafted by people who
are not only amateurs in educational theory and practice, but whose
179. Roscoe Pound, Law in Books and Law in Action (1910), 44 Am. L. REv. 12 (1910),
reprinted in AIm~mCAN LEGAL REALism, supra note 176, at 39-44.
180. Id.
181. Id. at 41.
182. Id.
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loyalty to education may be watered down by the myriad legislative
topics that cross their desks, perhaps the teachers' in-class modification of the rules better serve the purposes of education.
Furthermore, teachers have to answer more directly to the constituents of education than do politicians. Rarely do lawmakers get the
intensely personal and detailed feedback on their decisionmaking that
teachers receive during the process known as parent-teacher conferencing. Politicians are frequently criticized about many matters, and
they have to answer for them at the next election, but teachers have to
answer to parents, students, and administrators directly, even when
they have tenure.
Pound states that "ilt is the work of lawyers to make the law in
action conform to the law in the books, not by futile thunderings
against popular lawlessness, nor eloquent exhortations to obedience of
the written law, but by making the law in the books such that the law
in action can conform to it."13- In the field of education, this would
require lawmakers and policymakers to become more informed about
educational theory and practice, about what is feasible and what is
not in terms of a teacher's time, energy and expertise, and about what
types of education work for various types of students. Teachers also
need to join this effort, by learning about the applicable regulations
and rules and, if necessary, striving to change them to be more feasibly workable and more educationally effective.
One of the problems with public school choice is that teachers and
legislators are working against each other. Teachers' unions have adamantly opposed school choice laws, perhaps because they do not understand the details of how they work, possibly because they do not
appreciate such radical legislative intervention into their traditional
school systems, probably because they fear schools closing and therefore teachers losing jobs.54 Legislators have imposed capitalistic theories on educational institutions, not understanding or appreciating
the delicacies and intricacies of such institutions and how they differ
from a typical market scenario; for example, few business personnel
have tenure in their jobs, but many teachers do.
Martin Luther King, Jr., recognized the interdependence of law
and education:
Through education we seek to change attitudes; through legislation and court
orders we seek to regulate behavior.... Through education we seek to break

down the spiritual barriers to integration; through legislation and court orders we seek to break down the physical barriers to integration. One method
is not a substitute
for the other, but a meaningful and necessary
185
supplement.

183. Id. at 44.
184. Telephone Interview with Ruth Randall, supra note 84.
185. Cynthia Burns, The Fading of the Brown Objective: A HistoricalPerspective of
the Marshall Legacy in Education, 35 How. L.J. 95, 97 (1991)(quoting MARTIN
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V. CHOICE AND DESEGREGATION

The law is continually evolving, and what began as the vision of
hope for a desegregated society has evolved, through Supreme Court
decisionmaking, into an ineffective mandate which has, for the most
part, failed to desegregate our nation's schools. Segregation in the
schools continues in this country primarily because of a combination
of two factors: the segregation of neighborhoods through housing patterns and the Supreme Court's refusal to require desegregation efforts
across district lines and into the predominantly white suburbs.
Mandatory desegregation and bussing have had limited success in
the United States because residential patterns continually change;
housing segregation is a basic cause of school segregation.1S6 The
traditional practice of assigning students to neighborhood schools creates racially segregated school systems because urban residential segregation has been high for as long as significant numbers of blacks
have lived in this country's cities.187

Furthermore, strong school desegregation actions by the federal
courts in the 1970s never resulted in true desegregation because of the
segregation among city and suburban districts, which could not be effectively cured after Milliken v. BradleylSS was handed down by the
Supreme Court in 1974. In Milliken, the Supreme Court overturned
the Sixth Circuit affirmance of the district court's desegregation plan,
which included the fifty-three suburban school districts surrounding
the inner-city district in Detroit.189 Although the Sixth Circuit recognized that, without the inclusion of the white suburban districts, most
schools within Detroit's inner-city would remain predominantly
black,190 the Supreme Court held that the plaintiff must prove that
the "racially discriminatory acts of the state or local school districts, or
of a single school district have been a substantial cause of interdistrict
segregation'191 before an interdistrict remedy will be mandated.19 2
Because housing patterns are a major cause of interdistrict segregation, such a burden of proof is substantial. Housing patterns are
typically caused by personal choice, which is not state action, or by the
actions of governmental housing authorities, which is not the action of
LUTHER KING, JR., THE WoRDs oF MARTne LmHR KING, JR. 40 (Coretta Scott
King ed., 1983)).

186. Orfield, supra note 169, at 249-53.
187. See generallyDavid R. James, City Limits on RacialEquality. The Effects of CitySuburb Boundarieson Public-SchoolDesegregation,1968-1976,54 AM. Soc. REv.
963 (1989).
188. 418 U.S. 717 (1974).
189. Id. at 733-35, 745, 753.
190. Bradley v. Milliken, 484 F.2d 215 (6th Cir. 1973).
191. Bradley v. Milliken, 418 U.S. 717, 745 (1974).
192. Id.
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"state or local school districts."193 Consequently, few interdistrict desegregation remedies have been mandated by the federal courts,
although several have been attempted on a voluntary basis.194
A.

School Districts Under Court-Ordered Desegregation

Court-mandated desegregation efforts continue in a number of
large metropolitan areas. 19 5 Many of these are school districts most
in need of reforms such as public school choice plans.196 Because a
court order is in effect in these districts, the imposition of school choice
reform must comply with the directives of desegregation; in a sense,
the conflict between desegregation and school reform is easier to resolve within desegregation districts.197
David S. Tatel, a civil rights lawyer specializing in education cases,
argues that the desegregation movement and the school reform movement should be "mutually reinforcing."19 8
The school reform movement should be able to find helpful allies among courts
presiding over desegregation cases, and courts should be able to find in the
school reform movement the possible answer to today's most perplexing desegregation dilemma: how to end court
supervision of school districts without
returning to segregated schools. 1 9 9

In a way, Milliken forced the school reform and desegregation
movements closer together. Because court-ordered desegregation of
many large urban areas was virtually impossible after Milliken, policy
makers devoted to the ideal of desegregation were forced to create voluntary alternatives, some of which have become the touchstones of
200
school choice.
193. Id.
194. For example, St. Louis and Kansas City, Missouri, have both implemented voluntary, interdistrict desegregation plans.
195. See David S. Tatel, DesegregationVersus School Reform: Resolving the Conflict,
STAN. L. & PoL'Y REV., Winter 1992-93, at 61, 63.
National statistics regarding the exact number of school districts currently operating under federal court order or subject to plans negotiated
with HEW are difficult to obtain. According to one study, more than 960
districts underwent desegregation from 1968 to 1986. The Office for
Civil Rights of the Department of Education lists 256 districts with combined enrollments of over two million students, 46 percent of whom are
minority, currently operating under court supervision in cases brought
by the Justice Department.
Id.
196. See id. at 62.
197. See id. at 61.
198. Id.
199. Id.
200. See id. at 63. "[Tloday's school desegregation plans contain many of the same
programs recommended by school reformers . . . [including] both intra- and interdistrict choice options." Id.
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An interesting example is provided by the St. Louis, Missouri,
school system. In 1975, in spite of Milliken, the Eighth Circuit, in
United States v. Missouri, affirmed the district court's authority to order an interdistrict remedy: the consolidation of three adjoining
school districts.201 Five years later, the Eighth Circuit required St.
Louis to develop a more comprehensive interdistrict plan, approving
the use of bussing among city and suburban districts. 202 In response,
the plaintiffs and school districts reached a settlement agreement, involving a voluntary interdistrict scheme. 203 The voluntary plan was
approved by the Eighth Circuit, mainly because it was already work2
ing effectively. 04
In St. Louis, ... the voluntary [interdistrict] transfer goal was to encourage 15,000 inner-city black students to suburban districts, with each receiving district reaching a black student population considerably higher (with
percentage goals) than [the 1980 populations]....

City magnet schools were

created to attract white suburban students. By 1989, 18,000 city students had
and 2,000 county students had
transferred to about 100 suburban schools,
20 5
chosen to attend city magnet schools.

The greatest source of potential conflict between desegregation orders and school choice, as well as other reform measures, is the constitutional, court-ordered requirements placed upon desegregating
school systems. For example, most desegregation orders require that
all or a substantial portion of schools within the system meet specified
racial guidelines. "This presents a major obstacle to school reform in
large, predominantly minority, urban school systems where continuing residential segregation is likely to lead to resegregation of most
2 06
schools when uncontrolled choice is introduced."
Therefore, school districts under court-ordered desegregation plans
that implement open enrollment programs should consider the potential resegregative effects of those programs. However, concerns that
public school choice may result in segregation and a return to "separate but equal" may not carry much weight in actual litigation. 20 7
201. United States v. Missouri, 515 F.2d 1365, 1370-71 (8th Cir.), cert. denied, 423
U.S. 951 (1975).
202. Adams v. United States, 620 F.2d 1277, 1295-96 (8th Cir. 1980).
203. Liddell v. Missouri, 731 F.2d 1294, 1300-01 (8th Cir.)(en banc), cert. denied, 469
U.S. 816 (1984).
204. See id. at 1301-06.
205. ROUNDTABLE, supra note 85, at 35. See also D. Bruce La Pierre, Voluntary Interdistrict School Desegregation in St. Louis: The Special Master's Tale, 1987

Wis. L. REv. 971 (analyzing the implementation of the St. Louis voluntary interdistrict student transfer program and its potential as a solution to school
desegregation).
206. Tatel, supra note 195, at 64.
207. Yarbrough, supra note 1, at 28.
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Apparently, the "[United States] Supreme Court today views
Brown as standing for equality of educational opportunity" 20 and not
as a mandate for integration. 209 In the case of Board of Educationof
Oklahoma City Public Schools v. Dowell,2 10 plaintiffs contended that
the city's 1984 School Reassignment Plan, which went into effect in
1977 after the district was declared unitary, was resegregating the
district. "The school board's Student Reassignment Plan involved a
return to some predominantly one-race schools, yet the Supreme
Court refused to find the plan to be a per se violation of Brown."211
Furthermore, in Freeman v. Pitts,212 the DeKalb County School
System in Georgia requested that the district court lift its order to
desegregate because shifts in residential patterns had caused desegregation efforts to fail and the system remained highly segregated. The
Court, "explicitly hold[ing] that resegregation resulting from private
choices does not implicate a violation of the Equal Protection
Clause,"213 stated that "[riacial balance is not to be achieved for its
own sake but is to be pursued only when there is a causal link between an imbalance and the constitutional violation."2 14 Thus, "if one
consequence of a school choice plan would be the re-creation of several
mostly one-race schools, the [Supreme] Court would presumably find
no per se discrimination."215
The Supreme Court's current "color blindness" mentality necessarily "depend[s] on the elimination of the relevance of domination and
subordination-in short, ignorance of real world power relations. [AlU
'content neutral' definitions of race relations attain their neutrality by
ignoring past injustices and the unfair advantages that whites as a
group have acquired through racial discrimination and subordination."2 16 The Supreme Court's attitude and approach minimizes the
conflict between desegregation and choice by ignoring reality and denying the inherent importance of integration in schools.
B.

School Districts Not Under Court Order

Many school districts and states that are considering or have implemented public school choice plans have never been subject to a
court-ordered desegregation plan. In addition, several school districts
208. James B. Egle, The ConstitutionalImplications of School Choice, 1992 Wis. L.
REv. 459, 499.
209. Id. at 488.
210. 498 U.S. 237 (1991).
211. Egle, supra note 208, at 499.
212. 112 S. Ct. 1430, 1437-38 (1992).
213. Egle, supra note 208, at 499.
214. Freeman v. Pitts, 112 S. Ct. 1430, 1435 (1992).
215. Egle, supra note 208, at 499.

216. Morton J. Horwitz, The Constitution of Change: Legal FundamentalityWithout
Fundamentalism, 107 HARv. L. REv. 30, 103 (1993).
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that were once under court order to desegregate have been declared
"unitary" and are no longer operating under federal court supervision.
Each of these types of systems presents special concerns and issues
when considering the interaction of choice and integration.
Districts and states which have never confronted the issue of desegregation should nevertheless consider and implement integrative
ideals and policy for two reasons. First, although such districts may
be so racially homogenous that they are unable to racially integrate
their district, they still should implement integrative policies addressing some of the same problems relating to resegregation concerns because of the inequalities of socioeconomic segregation. Second,
although such districts may have never embraced a sufficient AfricanAmerican population so as to require black-white desegregation efforts, the continual increase in percentages of other minorities in the
United States, and the consequent imminence of a totally multicultural, pluralistic society, calls out for continued efforts to racially integrate education in a manner which will sufficiently prepare students
to live in that society.
Socioeconomic segregation exists virtually everywhere, whether or
not accompanied by racial segregation. Research indicates that public
school choice programs may enhance social stratification because "real
choices are actually unavailable to a majority of [choice] students," 2 17
those of low socioeconomic status.
"DM]anagement of choice requires careful planning to avoid the
twin perils of choice becoming an end in itself, abandoning the goal of
integration, and methods implementing choice leading to new stratification of schools, not in terms of race but in terms of ability, income,
and family background."2 1 s Such stratification can have debilitating
effects on the education of low-status students. Daniel Levine and
Robert Havighurst believe that curriculum and instruction are frequently inappropriate for low-status students and "instructional services are delivered less effectively in low-status schools than in mixedor middle-status schools, apparently because the concentration of
learning and behavioral problems in low-status schools makes teaching and learning problems particularly difficult there."219 They emphasize that their research was derived both from concentrated
217. Lee, supra note 92, at 138.
218. Orfield, supranote 169, at 249. School choice regimes are likely to segregate students based on socioeconomic status for three main reasons: (1) choice programs,
especially voucher programs, are unlikely to sufficiently fund true choice for all
students; (2) problems of inadequate access to information and bureaucratic barriers create a greater obstacle for low socioeconomic students and parents; and (3)
some open enrollment plans do not provide transportation. Hershkoff & Cohen,
supra note 1, at 18-20.
219. DAMEL U. LEvnm & ROBERT J.

ed. 1989).

HAVIGHRST,

SoCIETY & EDUCATION 274,303 (7th
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minority poverty populations and from concentrated poverty schools
that were predominantly white. Their conclusion is that "socioeconomic status and concentrated poverty, not race and ethnicity, are the
key determinants of low achievement in big-city schools."220
In addition, low socioeconomic status can be stigmatizing for students, leading to low performance and unequal life chances.221 Such
stigmatization leads not only to low self-esteem, but also initiates a
self-fulfilling prophecy of failure for those students.222
Thus, policy makers in racially homogeneous communities cannot
ignore the real possibility that choice might be implemented in such a
way as to further stratify their community, significantly affecting the
educational opportunities available to certain sectors of the population. In such districts, legislatures and school boards should take similar precautions as those needed in racially heterogeneous districts in
order to ensure that students from all socioeconomic classes are receiving a truly equal opportunity in their educational experiences.
Such districts should also embrace integrative ideals because of
the likelihood that minority populations other than African-American
will develop or are developing in significant numbers in their local
area. Hispanic, Asian-American, and Native American populations
contribute to the pluralistic character of the United States, and education is responding by an increased attention to multicultural curricula
and programs. However, schools and districts should also respond by
expanding the traditional integrative ideals for the black and white
communities to these other minority populations, especially because of
the high improbability that the legal system will provide any remedial
measures to fight the segregation of minorities, other than AfricanAmerican, in the school systems.
"Unitary" districts must deal with somewhat different concerns. A
unitary school system has been defined as:
one in which all of the students have equal access to the opportunity for education, with the publicity provided educational resources distributed equally,
and with the expectation that all students can acquire a community defined
level ofknowledge and skills consistent with their individual efforts and abilities. It provides a chance to develop fully each individual's potentials, without
2 23
being restricted by an identification with any racial or ethnic groups.

Realistically, few if any school districts have met this definition, especially those which were formerly under court order to desegregate.
However, some school districts have been declared unitary by federal
220.
221.
222.
223.

Id. at 276-78.
RoDmAN B. WEBB, SCHOOLING & SOCIETY 371-89 (1981).
Id. at 374-78, 387.
James J. Fishman & Lawrence Strauss, Endless Journey: Integration and the
Provisionof Equal EducationalOpportunity in Denver'sPublic Schools, 32 HowAPD L.J. 627, 677 (1989)(quoting Keyes v. School Dist. No. 1, 609 F. Supp. 1491,
1499 (D. Colo. 1985)).
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courts, thereby lifting the court supervision of their desegregation
plans.

2 24

Basically, a unitary district is one which is no longer in violation of
the Equal Protection Clause of the Fourteenth Amendment. Therefore, a unitary district which is involved in a public school choice plan
must recognize and remember its continuing role in the integration of
its schools. However, the continuation of its desegregation plan will
no doubt impede the ability of parents within the school district to
make unmitigated choices. This impediment looms larger when statewide interdistrict open enrollment is implemented by the legislature.
The interaction among the Omaha School District, the Nebraska legislature, the State Department of Education, and the District's parents
provides a good example of the conflicts and politics that come into
play when such a situation arises.
The Omaha school district's continuing battle against parents and
the Department of Education evinces the fact that even a unitary district, with the best of intentions to continue integrating its students,
may have a high hurdle to overcome when attempting to balance its
desegregation plan against an open enrollment plan. Districts with
less of a commitment to integration may waiver from integrative
goals, especially with the assistance of parents and factions of the
state legislature or bureaucracy. For some, the waning importance of
desegregation efforts in the schools may shift from ideology to reality,
with the help of school choice advocates and open enrollment policies.
VI.

RECOMMENDATIONS FOR REFORM

The first step to reform in any policy area is, if necessary, a change
of attitudes. In disputed areas, such as the conflict between public
school choice and desegregation, usually each faction has an "attitude"
and is attempting to change the viewpoint of the other side. This state
of affairs makes for interesting debate and journal articles ad
nauseum, but it primarily serves to intensify the argument and lessen
the likelihood of true compromise.
For the public school choice and desegregation camps to work together, rather than in opposition to each other, each needs to modify
its attitude toward the opposing viewpoint. Public school choice advocates need to change their, and the public's, ambivalence toward continuing efforts at school desegregation and integration. Desegregation
advocates need to realize that the concept behind school choice could
revitalize education.
The public's viewpoint that segregated schools are workable stems
from a variety of factors. One of those factors is continued racial prejudice. Although it is currently out of vogue to admit racial animus
224. For example, Oklahoma City, Oklahoma, and Omaha, Nebraska.
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and prejudicial motivations, those motivations continue to exist
throughout all factions of society and within all races. In some ways,
it is more dangerous that such admissions have become unacceptable
in our society; at least, in the past, advocates of racial justice knew
who their enemies were. Now, every public figure claims to be a friend
to "diversity," but how they vote on policy issues may actually boil
down to one thing, racist tendencies.
Evidence abounds that racial prejudice continues in the American
culture, and not just within the white race. Obvious examples are the
continuation and proud declarations of groups such as the Ku Klux
Klan. Less obvious is the racial animus that some minorities feel toward the "oppressive white race" and the unspoken motivations of
hundreds of Americans who, on a daily basis, make decisions based on
racial reasons. Those decisions may be as large as choosing a school
for one's children, choosing to leave a job, or choosing to buy a home in
a certain neighborhood, or as small as deciding to ride the other elevator or looking back when someone is walking behind you.
Such evidence of continuing racial prejudice, large and small,
builds the case for continuing desegregation efforts in schools. Placing
children of different races together has changed the attitudes of the
next generation and made them more accepting of other races by realizing both the similarities and differences which exist among people of
the same and of different racial and ethnic backgrounds.
Desegregation was initially an access issue: the NAACP wanted
access to white schools because their lawyers knew that gaining access to white schools would gain them the quality of education available in white schools. The focus was, in large part, on equality of
educational opportunity. 22 5 But one cannot deny that, even though
desegregation has not provided truly equal educational opportunities,
it has helped improve the pluralistic nature of the United States and
has forced racism into the shadows.
Segregated schools are not only considered workable by the public;
some people have in fact advocated such schools in the form of allblack male academies. 2 26 Many African-American parents and educators believe that such schools "instill within Black children valuable
qualities and characteristics that White institutions [are] not providing [and] provide[ I a sense of belonging, self-worth, spirit, purpose
and self-control."227
225. Graham, supranote 154. See also KLUGER, supra note 158 (analyzing the history
of Brown v. Board of Education).
226. Twala M. Grant, The Missed Mandate of Brown v. Board of Education: Educationally Effective Schools With All Deliberate Speed, 13 NATL BLAcK L.J. 134,
142-43 (1993).
227. Id. (quoting David Hall & George Henderson, Thirty Years After Brown: Looking
Ahead, 24 WAsHBuRN L.J. 227, 234 (1985)).
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Others recognize that single-race public academies would mark a
return to officially sanctioned, state-enforced segregation. Such segregation "is a particularly virulent expression of political racism. [It]
makes a reality of the belief underlying it, that the objects of the discrimination are different-indeed, separated-from humanity, [and
it] facilitates more and easier discrimination. 228 Single-race schools,
therefore, "not only symbolize that there are differences between the
races, an obvious and benign observation, but also imply an inferiority
no amount of role models or self-esteem training
and an 'otherness'
can eliminate."2 29
Notably, choice provides an answer to this debate. Academies
which provide for the needs of young, African-American boys can be
made available, but open to whites and students of other minorities
(and girls) on an equal basis. In all likelihood, such schools will have a
high percentage of African-American male students, thereby providing the preferred environment and focusing the curriculum on the appropriate subject matter areas. However, such an environment may
also be the best learning environment for certain other students.
Through a choice program, the best learning environment for each individual student would be equally available to all students. Furthermore, through a choice program which incorporated such schools as
magnet or alternative schools, the choice would be an individual one,
not a form of officially sanctioned, state-enforced segregation with its
accompanying stigmas.
Similar possibilities, stemming from the choice ideology, are virtually endless, and advocates of desegregation need to realize that the
ideology has the potential to revitalize education. Many advocates of
desegregation, like the early proponents in the NAACP, continue to
see desegregation as an access issue. Their goal is desegregation for
the purposes of educational quality and equality, rather than purely
for the purpose of improving race relations in society. But there are
other ways to accomplish those goals. Choice, combined with a charter or magnet school program and sufficient safeguards against racial,
ethnic, socioeconomic, and gender discrimination, can help the educational system realize the goals of quality and equality.
Many advocates of desegregation, especially politicians and lawyers, fail to understand that the problem with the educational system
is not simply that it fails to provide for the needs of each student, but
228. Helaine Greenfield, Some ConstitutionalProblems with the Resegregationof Public Schools, 80 GEo. L.J. 363, 382 (1991) (quoting James S. Liebmann, DesegregatingPolitics: "All-Out"DesegregationExplained, 90 COL. L. REv. 1463, 157071 (1990)).
229. Id. See also Drew S. Days Ill, Brown Blues: Rethinking the IntegrativeIdeal, 34
WM. & MARY L R v. 53, 60-62 (1992)(discussing proposals to establish public
schools and programs exclusively for black students).
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that, in its current format, it is unable to provide for the needs of each
individual student because of its inherent standardization. Teaching
high school from 1982-1985, I acquired first-hand knowledge of the
vast differences among students' learning styles, and those differences
were not necessarily correlative with their racial, ethnic, or socioeconomic background. In fact, my ninth-grade English students were
"tracked," but that ability grouping told me nothing of their learning
styles. While a few students learned best from reading, some learned
better visually, some aurally, and some through hands-on experience.
These learning styles spanned the students in each of the three ability
groups. My goal was to teach using each of the several methods each
week in hopes of reaching and teaching each student, at least in part,
on a consistent and regular basis. If students could be grouped, not by
ability, but by learning style, the educational process would be much
more effective in dispersing knowledge and teaching problem solving
and critical thinking skills to a greater number of students. Choice,
combined with a charter or magnet school program and with sufficient
safeguards against racial, ethnic, socioeconomic, and gender discrimination, can help the educational system realize those goals.
How does a school system provide those safeguards? The legislation or school board policy behind the implementation of choice programs must be carefully worded to protect against discrimination and
to continue the goal of integration. State legislatures can take a lesson from the experience of the Nebraska Unicameral. Current legislation in several states incorporates language of intent focused on widespread choice and educational opportunity. Such language could be
read as minimizing the legislative commitment to desegregation efforts. Language of intent should not only include a continued commitment to integration, but also must clarify the priority of the legislative
goals. Are they equally important? If so, then say so. If a state includes a unitary district, then the goal of continued integration, and
efforts to avoid resegregation, should take priority (at least in that district), and the legislature should say so.
As legislation or board policy is placed into action, and choice programs are implemented, school districts can take a lesson from the
successes and the failures of choice programs that are currently in operation throughout the country. In order to avoid racial, ethnic, or
socioeconomic segregation or resegregation, school districts must employ tactics which will ensure true choice.
To avoid the inherent advantage of choice for upper- and middleincome families, choice programs must provide adequate information
about the choices available and must provide it in a way that is accessible and readable for all members of the community. In order to allow less educated parents to understand and conquer the workings of
the educational bureaucracy, choice programs must provide not only
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information, but assistance in completing the requisite forms, meeting
the appropriate deadlines, and fighting the administration, when necessary. In order to allow non-English speaking parents and students
equal opportunity to choose, choice information must be provided in
multiple languages. Choice programs must also, if necessary for equitable access to the program, provide transportation for students of low
socioeconomic status.
Choice programs which merely "go through the motions" of providing equal opportunities to participate in the choice program will produce programs that are inherently unfair to students of color or of low
socioeconomic status. To reach these students and their parents,
choice programs must truly enter into the community and communicate with all parents. Parents of low socioeconomic status, those who
are less educated or illiterate, and those with low self-esteem will not
come forward easily in order to participate.
Usually, choice programs which merely "go through the motions"
are those based on the market theory. For choice to really work, its
advocates must dump the market theory. Using a market basis for
the theoretical underpinnings of a choice plan infects the entire program with inequity and with a false sense of control.
The average person has about as much control over the market as
a one-year-old has over his bowels. As Robert L. Hale recognized, the
market is not voluntary, it is coercive, and certain societal constructs
(such as the public/private distinction) simply obscure that coercion.230 In this capitalistic society, for consumers to have any market
control, they must band together and form large groups to fight corporate forces. In addition, the government must continually intervene to
protect them.
Reliance on pure market theory reveals just how naive its advocates are concerning the unequal power relationship between the average (or below average) consumer and the omnipotent big business.
It also indicates how unaware market theory advocates are about the
nature of education and schools.
A market competition among schools would not provide students
with different approaches to education to meet their differing needs;
rather, as stated earlier, it would provide students with different qualities of the same product. In fact, individual schools may internally
diversify their curriculum and extracurricular activities even more, in
order to attract as many "customers" as possible. The need in education is to concentrate efforts to fulfill the educational needs of particular types of students and their individual learning styles, not to
230. Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State
(1923), 38 POL. SCL Q. 470 (1923), reprinted in AmRiCAN LEGAL REASONING,
supra note 176, at 101-08.
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further disperse each school's resources into an ever-increasing multitude of goods and services.
But policymakers, many of whom have a business background, do
not understand the nuances of effective education. They need to learn
more about schools, not just the schools within their constituencies,
but all schools, by interacting with educators and placing more trust
in their expertise.
"Choice," in and of itself, is not an educational reform, it is an
American value, which is precisely why the idea of choice has received
so much support from so many different people. The appeal of choice
revolves around control, and choice advocates provide a deluded vision
of personal control. But "choice" can work as a part of educational
reform, not because it gives the parent control over the educational
system, but because it advocates, indeed, it requires, participation by
parents in their children's education.
A child's education is a combined effort of the individual and the
government. As government control of and intervention into education has continually expanded, parents' roles in their child's education
has consequently and inevitably lessened. This ramification is unfortunate, because parental involvement is key to a child's academic success. Choice gives some of that control back to the parent. And like
any other endeavor, once the parent has some "ownership" over the
schools, once she has "bought into" her child's education, then the student will benefit from the increased attention and effort on the part of
the parent.
Educational systems need parents to get involved if the schools are
going to effectively educate children. But parental input and choice
cannot be the only consideration. Governmental involvement for the
benefit of society as a whole historically has, and continues to be, an
important aspect of public education in the United States.
The problem with the historical conflict between education for society and education for the individual is that each aspect tries to overpower the other. The debate about the purposes of education, societal
or individual, does have a logical answer: both. If each component of
education would try to balance with, rather than overpower, the other,
the American school system could progress rather than regress or
stagnate.
Public school choice and desegregation provide the perfect elements for this balance to occur. Each type of reform epitomizes its
particular purpose: parental choice of a school tailored to the child's
need is the ultimate expression of individuality, and true societal integration and equal opportunity is the most pressing need of our multicultural, pluralist society.
In fact, these two key elements of education should not only be balanced, they should be focused upon at the exclusion of all the other
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myriad responsibilities that have been given to the American educational system. All individual needs, including athletics, extracurricular activities, special assistance, could be addressed by individual
charter or magnet schools, to the extent they are needed, or by parents
themselves. Other societal concerns could be addressed through other
facets of the legislative arena; and perhaps such a shift of responsibility would force federal, state, and local policy makers to attack those
concerns, rather than continuing to pass off all the hard questions to
other institutions, like schools.
With careful planning, public school choice and desegregation not
only balance, they complement each other. Choice can help facilitate
desegregation efforts, and desegregation concerns can help ensure real
choices for all parents in the United States.
VI. CONCLUSION
The idea of school choice should continue to be explored and expanded throughout most of the country, not based purely on a market
theory, but because it will best serve the individual needs of the greatest number of students. It is the most promising innovation for increasing students' achievement and consequently their healthy selfesteem.
However, with the increasing popularity of school choice plans and
the focus on competition and individuality, concerns for equality of educational opportunity and racial and socioeconomic integration must
remain at the forefront. While all educators agree that continued improvement of the public schools is an important goal, such improvement should only be acceptable in our society if offered on a truly
equal basis. And until the doctrine expounded in Brown v. Board of
Education23l is reversed or overruled by the United States Supreme
Court, truly equal education can only be provided in a desegregated
school setting.

231. 347 U.S. 483 (1954).

