“A final task of lauding Warren’s skill at integrating
o o the members of the Court into a
leadership is

s ,y COhesive community since it is the
trust creation. fundamental role of a conductor to
integrate excellent individual musi-
cians into a great orchestra.

The third leadership challenge is conflict management. All
organizations consist of persons with different and often compet-
ing interests, a factor that invariably results in conflict among its
members. Individuals in the same organization may struggle over
turf, resources, responsibilities, and policies. Indeed, most orga-
nizations, no matter how harmonious they appear on the surface,
are rife with conflict. When an organization’s members are
unable to resolve their disputes, they usually look to their leaders
to settle the matter. Leaders normally do so in one of two ways,
by arbitration, in which they impose a solution on disputants, or
by mediation, a process in which they, like Jimmy Carter at
Camp David or George Mitchell in Northern Ireland, help the
contending parties reach a negotiated settlement of their dis-
agreement. Chief Justices and presiding judges must often medi-
ate conflicts between their judicial colleagues. William Rehn-
quist, it is said, sometimes intervened in the occasional testy rela-
tionship between Sandra Day O’Connor and Antonin Scalia to
foster the effective functioning of the Supreme Court. It is
rumored that on one occasion he called Scalia and left a message
on his voice mail: “Nino, you're pissing off Sandy. Stop it.”

Education is the fourth everyday leadership task. Leaders
educate, coach, guide, and advise the people they lead. Through
that process, leaders give the necessary knowledge and skills that
empower the persons led to carry out the jobs of the organization
effectively. The traditional view is that leaders give orders to get
things done in organizations. In fact, many modern leaders
achieve their goals through advice and counsel. Generally, the
more decentralized the organization and the more educated its
members, the more important advice and education become as a
tool of leadership. This is especially true when leading highly
educated professionals such as judges who are often loath to seek
help and quick to reject attempts to educate them.

The fifth daily skill of leadership is motivation. Persons in an
organization look to the leader to motivate them, encourage
them, and strengthen them to do the right thing for the organi-
zation. But to find the effective incentives that will move people
in productive ways, leaders may have to engage in a process of
negotiation with them. For example, to retain a valued judicial
colleague who is contemplating leaving the bench to return to
the practice of law, a presiding judge will have to patiently probe
to understand what interests are driving that colleague and how
the judicial branch can satisfy those interests to avoid a depar-
ture. A presiding judge may have to engage in the same kind of
exploration to motivate a judicial colleague who has developed a
habit of recessing court early in the afternoon to adopt more rea-
sonable hours of work.

Representation is the sixth daily leadership task. Leaders are

constantly representing the organizations they lead, whether they
are negotiating a labor contract or attending a reception given by
a customer, persuading the company’s board of directors to
improve the bonus system, or seeking to arrange a merger with
another corporation. In the case of the judiciary, the Chief Justice
is often the judicial system’s principal representative to the out-
side world in seeking the support needed from the other
branches of government or the society at large to obtain the
resources needed by the judiciary to function. Such representa-
tive acts may be formal, for example, making an annual speech
on the State of the Judiciary or attendance at or participation in
various official ceremonies, like the inauguration of a new gover-
nor, or substantive, such as meeting with legislative committees
to negotiate the judiciary’s share of the state budget. The task of
representation has three basic functions that are vital to the life
of the organization: 1) resource acquisition; 2) relationship man-
agement; and 3) image projection.

A chief justice or presiding judge may carry out these func-
tions daily as he or she negotiates with the legislature over the
courts budget, maintains constructive working relationships
with legislative leaders, and constantly communicates to the
public and politicians the judiciary’s independence and commit-
ment to the rule of law. Chief Justice John Roberts was carrying
out an important task of judicial leadership in November 2018
when in response to a comment by President Trump that a ruling
against his administration had been made by an “Obama judge,”
he stated: “We do not have Obama judges or Trump judges, Bush
judges or Clinton judges. What we have is an extraordinary
group of dedicated judges doing their level best to do equal right
to those appearing before them.”!!

A final task of leadership is trust creation or, more specifi-
cally, earning the trust of the persons led. Creating trust is a vital
skill, and having the trust of persons you lead is an invaluable
asset. Without it, leaders will find it difficult, if not impossible,
to direct, integrate, resolve conflicts among, educate, motivate, or
represent the persons in their organizations. In short, without
trust, a leader cannot lead effectively. Creating and maintaining
the trust of an organization’s members, who are often skeptical of
new initiatives, raises special challenges for its leader.

From the demand side, trust by followers in a leader is ulti-
mately founded on followers’ belief that their leader’s actions
will advance, or at least not injure, their interests. Therefore,
leaders need to recognize that people trust them not because of
the leader’s charisma, vision, or charm but because of their indi-
vidual calculations about their interests. Accordingly, to build
trust, leaders should keep the following principles in mind: 1)
Leaders need to work to understand the interests of the people
they lead; 2) Trust building takes time, so be prepared to invest
the necessary time in the process; 3) Leaders need to find ways
to demonstrate that their interests are the same as their follow-
ers; 4) Trust building proceeds by increments, so effective lead-
ers have a plan for a sequence of trust-building measures; 5) The
provision of information and a stance of openness to the persons

11. Pete Williams & Associated Press, Chief Justice Roberts Slams
Trump for Comment about “Obama Judge,” NBC NEws, Nov.
21, 2018, at https://www.nbcnews.com/politics/supreme-
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led are important building blocks of trust building; and 6) Trust
building requires that leaders be consistent and predicable in
their actions.

The seven tasks of leadership, while conceptually separate, are
interrelated in practice. Helping a judicial organization find an
agreed-upon direction may also facilitate its integration, since a
common goal gives a sense of unity to its members. Similarly,
arriving at a common agreement on organizational direction may
first require a leader to engage in extensive education of its mem-
bers about the external threats and opportunities that face the
organization. All good leaders perform each of these tasks every
day. No leader has the luxury of focusing on one to the exclusion
of all others. Leaders must multitask constantly. If they don,
they may not stay leaders for long. The diagram below illustrates
the interconnections among the seven tasks of leadership:

Few leaders do all seven tasks equally well. Some leaders per-
form certain of these tasks more effectively than others because
of differences in natural abilities or personal preferences. An out-
going, gregarious chief justice, who in a previous life had been a
politician, may spend more time on and be more effective in rep-
resenting the judiciary to various outside constituencies than in
mediating the internal conflicts among judicial colleagues that
are paralyzing the court and keeping it from adopting a new
management system. While resolving internal conflicts should be

7 Daily Tasks of Leadership

Integration

Conflict
Resolution

Trust
Creation

Representation

a matter of priority at this particular moment in the history of the
court, the chief justice without the ability or the desire to engage
in conflict resolution may find more satisfying, not to say easier,
ways to exercise leadership by spending time working on what
he or she considers “essential matters” of representation.

For both leaders and followers, it is therefore vital to under-
stand the individual tasks of leadership in all their complexity
so that leaders may deliver this vital commodity more effec-
tively and followers may better evaluate and use what is being
delivered.

IMPARTING THE SKILLS OF JUDICIAL LEADERSHIP:

A SUGGESTED CURRICULUM FOR THE DEMAND SIDE
What, then, are the specific skills needed by persons to lead

judiciaries effectively? More concretely, what skills should a train-

ing program on judicial leadership seek to impart to its partici-

pants? A curriculum on judicial
leadership should consider the
inclusion of at least the following
four topics: 1) Communications; 2)
Negotiation; 3) Dispute Resolution;
and 4) Pedagogy.

“[A] close
examination of
what effective

leaders do

reveals that
negotiation is

COIMMUNICATION ' ' an importcmi'

t will be recalled that this arti-

cle adopted as a working definition tool Of_

that leadership is “the ability |eﬂder5h|P
through communication to cause within
individuals to act willingly in a orgqnizqfions.”

desired way to advance the interests

of a group or organization.” Com-

munication is an essential skill for any leader. Thus, a judicial
leadership course might seek to impart basic communication
skills to course participants. Leaders communicate with their fol-
lowers in many ways, but one can basically divide leadership
communications into two types: mass-produced and tailor-made.
Mass-produced communications, like speeches at conventions,
television appearances, memorandums to staff, and tweets, are
designed to reach and move large numbers of persons at one
time. Tailor-made communications, like those that happen in
private meetings and telephone conversations, are shaped and
directed at influencing specific individuals. Judges and judicial
administrators, of course, must engage in both types.

NEGOTIATION

Many leaders, particularly in highly structured, hierarchical
institutions such as the military and traditional manufacturing
corporations, see little role for negotiation in leading the people
in their organizations. For them, leadership is a matter of com-
mand and control to be achieved by the using their authority and
“charisma.” Certain leaders of state courts may also see their roles
in similar terms. On the other hand, a close examination of what
effective leaders do reveals that negotiation is an important tool
of leadership within organizations. Certainly, Earl Warren
applied that skill, honed through years of experience as a politi-
cian, to lead the Supreme Court during his tenure as Chief Jus-
tice. Courses on negotiation have become staples in professional
education from Harvard Business School to West Point Military
Academy. Such courses should also have a role in training judges
to exercise leadership in the judiciary.

DISPUTE RESOLUTION

Related to negotiation is the skill of dispute resolution, the
ability to facilitate the settlement of disputes and conflicts among
other persons. While courts are increasingly resorting to media-
tion to resolve disputes among actual and potential litigants, the
proposed course would consider the subject from the standpoint
of judicial leadership. It might, for example, consider the role of
the chief judge in mediating disagreement among colleagues on
the court to arrive at decisions in cases. Earl Warren’s leadership
in achieving unanimous decisions in the desegregation cases
relied significantly on his ability to mediate among the differing
views of his Supreme Court colleagues. Indeed, the skills of
mediation among persons of differing interests and perspectives
is fundamental to the task of organizational integration.
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PEDAGOGY

Effective leaders are good teachers. Unfortunately, many per-
sons in leadership positions undervalue or fail to recognize the
importance of their teaching roles. In my own experience in
conducting executive training programs, I have found that the
leadership task that participants were least drawn to among the
seven has consistently been education, while at the same time
acknowledging its crucial importance for the future of their
organizations. The reason for this reluctance seems to be that
the executives generally felt ill-prepared to deal meaningfully
with the educational challenges of their organizations. Few law
and business school programs, for example, explicitly teach
their students, once they are in the workplace, how to educate
their subordinates.

Any training program in judiciary leadership should include
material on the basic techniques of educating the people they
lead. Drawing on established pedagogical theories, frameworks
and techniques, a course in judiciary leadership should first
heighten the awareness and appreciation of participants’ educa-
tional roles arising out of their leadership positions and then offer
strategies and tactics for fulfilling those roles effectively.

CONCLUSION: A SUGGESTED FUTURE AGENDA FOR
JUDICIARY LEADERSHIP EDUCATION

The purpose of this article has been to stimulate discussion
on the nature of judiciary leadership and how it may be devel-
oped through education and training. It has sought to achieve
that goal by raising important questions that designers of judi-
ciary leadership courses should address. In view of the great
diversity of judicial systems throughout the United States, this
article has refrained from offering a detailed judiciary leadership
curriculum applicable to all U.S. states and situations. Instead,
it closes by suggesting the following agenda of questions that
persons seeking to design judiciary-leadership-training pro-
grams might consider.

1. Who should be the audience for a program on judicial
leadership?

2. What are the specific judicial leadership problems and
challenges that such a course should address? To what
extent are they specific to systems and situations or com-
mon to judicial systems in general?

3. What should be the specific goals of such a program?
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4. What specific domains of leadership should be its focus?

5. How should a program on judicial leadership address the
great diversity of leadership roles existing among different
state judicial systems and within them?

6. What pedagogical methods should such a course employ?

7. What is the essence of effective judicial leadership?

8. What are the tasks of judicial leadership that the judicial
system and society expects of judicial leaders?

9. What are the essential skills and qualities that judicial lead-
ers must have?

10. How may these skills and qualities be taught and devel-
oped through an educational program?

11. What can such a program teach leaders about ways of
maintaining judicial independence in times of strong polit-
ical partisanship?

12. What are the risks and challenges that face judiciary mem-
bers who assume positions of community leadership out-
side of the strict confines of the judiciary? How should a
leadership course address those challenges?

13. What specifically does the judiciary want and need from its
leaders?

14. Does the seven-point framework discussed earlier reflect
accurately the tasks that judicial leaders must carry out in
the specific state or locality? Would the application of this
framework to the specific contexts of individual judiciaries
help leaders to better understand and carry out their roles?

15. What specific skills are needed to carry out the tasks
demanded of judicial leaders?

16. How should an educational program seek to inculcate such
skills in program participants?
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On Leadership for
“the Every Judge”

Samuel A. Thumma

charge. Perhaps because of that, judges are classically

viewed as leaders. That view, in turn, frequently places
judges in leadership for various outside-of-the-courtroom endeav-
ors, both within and outside of the court system. But the best
leadership styles for these various settings can be quite different.
Judicial leadership that works well in running a courtroom may
fail miserably outside of the courtroom. That is true in off-the-
bench efforts both inside and outside of the court system.

This article focuses on leadership styles for “the every judge.”
The judge who volunteers or is asked or tasked or “voluntold” to
serve on a task force, work group, committee or other common
effort within or outside of the court, inside or outside of the law,
in a named leadership capacity or otherwise.

The suggestions offered provide no one-size fits all solution.
Far from it. What may work best is context specific, influenced by
numerous factors including the personalities involved, the history,
structure, culture, and constraints of the effort, and individual and
common goals. Given these almost infinite variables, this article
offers a variety of alternatives to consider. In doing so, I claim no
unique expertise or robust training on the topic. But I have, over
the years, become a student of such alternatives and, just as impor-
tantly, by trying to learn from my own mistakes. 1 am a big
believer that sharing the “lessons learned” of what NOT to try can,
at times, be far more valuable than offering advice on what to do.
So, there is a healthy dose of that involved here as well.

This article began when [ was asked to contribute to the Court
Review, which T was honored to receive. That ask came in the
pre-COVID 19 world. That virus changed everything. As we
now contemplate what the “new normal” will be, COVID 19 has
reinforced that my heroes are health care providers, hospice and
assisted-living workers, case workers, and others who help the
neediest every day. And this virus vividly reminds me that trial
judges are my heroes. Every day, trial courts are doing incredible
things to administer justice and serve the public in the face of
personal peril. It is incredible and a great credit to them all.

This article, however, does not attempt to capture that hero-
ism. Not at all, and with the greatest respect. That is being done,
and will be done, far more ably by others. Instead, this article
supplements the others in this edition with some thoughts on
leadership for the every judge, that is all of us judicial officers, in
our activities outside of the courtroom.

The article first discusses why a judge’s skills in running a
courtroom do not necessarily translate to out-of-court leadership
skills and that, instead, those roles differ significantly. The article
then discusses how judges are called to serve as leaders. The arti-

To effectively run a courtroom, the judge needs to be in

cle follows with a brief overview of some leadership styles, rec-
ognizing there is no “one size fits all” style. Next, the article
offers some suggestions about how a judge can identify leader-
ship styles that work for that judge. Seeking to offer practical
tools, the article then does a deep dive into one style, called ser-
vant leadership, to provide examples of what a judge might do in
outside-of-the-courtroom activities.

The hope is to provide some context and structure for judges
to more intentionally do what they do instinctively every day. By
being more intentional in doing so, judges can be even more suc-
cessful in their undertakings. And by doing so, judges can even
more richly deserve the classical view as being leaders.

COURTROOM # COURTHOUSE COMMITTEE #
COMMUNITY COMMITTEE

On the bench, a judge properly controls the discussion and
has the last word. It is, in every real sense, the judge’s courtroom
and the buck stops with the judge. Any other approach would
lead to chaos, confusion, uncertainty, delay, and a whole bunch
of other undesirables.

But a task force, work group, committee, or other common
effort, either within or outside of the court, is not a courtroom.
Those different settings suggest, and likely mandate, a different
approach than what a judge does in the courtroom. That is true
when comparing courtroom control with leadership off the
bench, and it also is true when comparing off-the-bench activi-
ties within and outside of the court.

Some examples, starting with off-the-bench activities within
the court, show that context really matters.

For example, will a leadership approach that works well
for a bench meeting of peer judges work equally well in a
meeting of non-judge court personnel in addressing a
human resource issue? How about when a judge serves on
an internal study group involving court personnel who are
supervised by the judge or his or her peer judges? Or when
tackling an issue where the brunt of any change will be felt
most acutely by court employees who are not judges? Or
when addressing an issue, such as technology, where the
judge lacks firsthand knowledge or experience of what can
and cannot work?!

The proposition that the exact same leadership style would
work equally well in these different settings is ridiculous. As is
the thought that the same style that works well to run a court-
room would work well in these settings.

Footnotes
1. Samuel A. Thumma & Sarah Beene, The Judge as Servant Leader,
JUuDpGES’ J., Winter 2015, at 9.
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Let me also suggest that a judge’s activities outside of the
court present issues different than presiding over a courtroom or
off-the-bench activities within the court. Start with an example
of when a judge deals with the legislature or governor on appro-
priations. A judge using good courtroom management skills, or
good skills in running an off-the-bench meeting within the
court, would fail miserably in such efforts. Similarly, a judge
chairing or serving on a bar association committee, where input
and buy in for a change is essential, will want to account for
those needs. And context should influence the leadership
approaches a judge uses when volunteering with Rotary, the Red
Cross, a school, or any one of thousands of other community-
based organizations that judges serve.

But why this focus on context? What’s the point? The point
is to account for and use an approach that gets the most input,
the best ideas and the highest possibility of buy in to make the
best decisions in the time allowed. A far-fetched hypothetical
proves this point.

A judge conducting or participating in an out-of-court meet-
ing can, by using a courtroom management approach, have a
very, very quick meeting that, in one respect, is quite efficient
and definitive. Such an approach could go something like this:

JUDGE: We are here for the first meeting of the Committee
on Changing the Rules. I again looked at my proposal, the
only proposal that anyone has submitted. 1 think it will
work great, will fix the issue I identified and cannot imagine
how we could improve it. Unless anyone else can improve
it now, I will deem it approved by this Committee and I can
get back to my chambers to eat lunch. Any discussion?

DEAFENING, UNCOMFORTABLE SILENCE (by other
Committee members).

JUDGE: Alright.
adjourned.

Its approved. Great meeting. We're

This two-minute meeting could be perceived as wildly efficient
and decisive. But what deliberative process does the outcome
reflect? How has the decision benefited from the full and active
participation by all? What candid and frank discussion of issues,
suggestions, and solutions has both tempered and strengthened
the result? And what buy-in by committee members has this
process encouraged? Not so much on any of these fronts.

In an out-of-court setting, judges need to remember that “[aln
obstacle to such full and active participation can be deference—
perhaps, gasp, undue deference—to the judge’s perspective. Such
deference to a judge is necessary and appropriate while in court.
Outside of the courtroom, however, such deference may inhibit a
full and frank discussion of issues, concerns, suggestions, solu-
tions, and resolutions.” Keeping that in mind is essential to off-

the-bench leadership for the every
judge, particularly when answering
the judicial call to action.

“[Clontext
should
influence the
leadership
approaches a
judge uses...”

THE JUDICIAL CALL TO
ACTION

Judicial involvement outside of
the courtroom has ebbed and
flowed over the decades, ranging
from active participant to monastic recluse. Some judges are
more interested in these activities based on their own stage in
life, personal preference, and other things, which is fair enough.
In addition, ethical restrictions limit certain activities and those
restrictions must always be kept in mind. But the current ethical
standards for both federal and many state judicial officers are a
call to action, encouraging judicial involvement in outside-of-
the-courtroom activities.

The current Model Code of Judicial Conduct, promulgated by
the American Bar Association and providing guidance for many
state judges, actively encourages extrajudicial activities, both
law-related and otherwise. Under the Model Code, “[a] judge
may engage in extrajudicial activities, except as prohibited by law
or this Code.”> The Code of Conduct for United States Judges
similarly provides that “[a] judge may engage in extrajudicial
activities, including law-related pursuits and civic, charitable,
educational, religious, social, financial, fiduciary, and
governmental activities, and may speak, write, lecture, and teach
on both law-related and nonlegal subjects.”

There are, of course, limits to such activities.5> But the Federal
Code notes the perils of the monastic recluse approach:
“Complete separation of a judge from extrajudicial activities is
neither possible nor wise; a judge should not become isolated
from the society in which the judge lives.”©¢ And comments to
both Codes encourage judges to be good citizens by engaging in
appropriate extrajudicial activities of all kinds:

To the extent that time permits, and judicial indepen-
dence and impartiality are not compromised, judges are
encouraged to engage in appropriate extrajudicial activities.
Judges are uniquely qualified to engage in extrajudicial
activities that concern the law, the legal system, and the
administration of justice, such as by speaking, writing,
teaching, or participating in scholarly research projects. In
addition, judges are permitted and encouraged to engage in
educational, religious, charitable, fraternal or civic extraju-
dicial activities not conducted for profit, even when the
activities do not involve the law.

Participation in both law-related and other extrajudicial
activities helps integrate judges into their communities, and
furthers public understanding of and respect for courts and
the judicial system.”

Thumma & Beene, supran. 1, at 10.

ABA Model Code of Judicial Conduct, Rule 3.1.

Code of Conduct for United States Judges, Canon 4.

See, e.g., Margaret H. Downie & Samuel A. Thumma, Off the Bench:
Ethical Issues to Consider When Judges Interact with Attorneys and
Others Outside the Courtroom, JUDGES™ J., Spring 2018, at 8 (dis-

Uk W

cussing limitations under the Model Code); Code of Conduct for
United States Judges, Canon 4.

6. Code of Conduct for United States Judges, Canon 4, Commentary
Canon 4.

7. ABA Model Code of Judicial Conduct, Rule 3.1 ecmts. [1] & [2] (cita-
tion omitted); accord Code of Conduct for United States Judges,
Canon 4, Commentary Canon 4.
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u [W]h at Simply put, there is a clear call to
h action for judges to participate in
dpproaches extrajudicial activities, both within

are there for
judges to use
to help flesh
out that
brilliant idea
by a committee
member ...?”

the law and otherwise.

Given this call to action, and
recognizing leadership in the
courtroom is quite different than
leadership off the bench, what
approaches are there for judges to
use to help flesh out that brilliant
idea by a committee member, who
may be uncomfortable, intimi-
dated, and reluctant to speak up? I'm glad you asked; there are
many.

LEADERSHIP STYLES®
A. There Is No “One Size Fits All” Leadership Style

The best leadership approach for a given situation turns on
a lot of wvariables. Comprehensively capturing those
approaches seems impossible. “There are as many approaches
to leadership as there are people. Leadership styles range
widely, from dictatorial to collaborative, autocratic to
autonomous, micro-managing to laissez faire, hierarchical to
co-equal.” The first thing to remember is there is no one sin-
gle or perfect approach to leadership and no one approach or
style that works well in all settings.

The second thing to remember is that, to be successful, a
judge needs to be comfortable with the leadership styles they
use. Someone who is naturally a consensus builder likely would
not feel comfortable using a formal “discuss for 5 minutes, take
a vote and move on” approach. And the opposite is true as well.
Determining what leadership approaches will work best for an
individual absolutely is a personal thing. The important thing to
remember, however, is there are alternatives. Learning about
those alternatives allows a judge to make an informed decision
about what might work best for her or him.

The third thing to remember, as noted above, is that “[lJead-
ership styles are also extremely context-dependent.”© Good
courtroom management skills do not equal good off-the-bench
leadership skills within the court or outside of the court.
“[D]etermining what leadership approach is best for a judge out-
side of the courtroom depends heavily on context, taking into
account things such as the personalities involved, the organiza-
tional structure and culture, time and other constraints, the his-

tory of the individuals and organizations involved, and an assess-
ment of both individual and common goals.” 1! Remembering
that there is no one size that fits all is a great start. And it is
important to keep in mind that approaches, personal comfort,
and context will help guide what leadership approaches may be
most effective.

B. Different Leadership Styles

There are countless studies and articles on leadership styles.
Not surprisingly, the Internet is inundated with such things. In
October 2019, Bruna Martinuzzi, a leadership coach who also
writes for American Express® Business Trends and Insights, pub-
lished The 7 Most Common Leadership Styles (and How to Find
Your Own).12 Martinuzzi starts with the observation that “each
leadership style has its place in a leader’s toolkit. The wise leader
knows to flex from one style to another as the situation
demands.”> Noting “[lJeadership styles are on a continuum,
ranging from autocratic at one end, to laissez-faire at the other,
with a variety of styles in between,” Martinuzzi then lists and
briefly explains the seven leadership styles, ranging from auto-
cratic (“Do as I say.”) to laissez-faire style (“at the opposite end of
the autocratic style”).14

There are, of course, different ways to categorize leadership
styles. A piece from earlier this year on Indeed.com, titled 10
Common Leadership Styles, is more granular, discussing ten
“common leadership styles:” (1) coach; (2) visionary; (3) servant
(addressed in more detail below); (4) autocratic; (5) lassie-faire
or hands off; (6) democratic; (7) pacesetter; (8) transforma-
tional; (9) transactional; and (10) bureaucratic.!> There is over-
lap and both similarities and differences in these descriptions,
and leadership styles can be described in an almost infinite
number of ways.16 But these and countless other articles pro-
vide a good overview of some different styles and merit careful
consideration.

C. Identifying Leadership Style(s) That May Work for You

“Knowing which of the leadership styles works best for you
is part of being a good leader. Developing a signature style with
the ability to stretch into other styles as the situation warrants
may help enhance your leadership effectiveness.”'” How, then,
to do so?

Martinuzzi suggests four steps, which make a lot of sense for
judges to consider: (1) know yourself (or at least know what you
are, and are not, comfortable with); (2) know something about

8. The discussion that follows relies heavily on Thumma & Beene,
supra n. 1, amplified by five additional years of mistakes and expe-
rience on my part.

9. Id

10. Id.

11. Id.

12. Bruna Martinuzzi, The 7 Most Common Leadership Styles (and How
to Find Your Own), https://www.americanexpress.com/en-us/busi-
ness/trends-and-insights/articles/the-7-most-common-leadership-
styles-and-how-to-find-your-own/ (last visited April 11, 2020).

13. Id.

14. Id.

15.10 Common Leadership Styles, https://www.indeed.com/career-
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advice/career-development/10-common-leadership-styles.

16. See, e.g., Erin “Folletto” Casali, The Six Styles of Leadership
(described as (1) visionary; (2) coaching; (3) affiliative; (4) democ-
ratic; (5) pacesetting; and (6) commanding), https://intenseminimal-
ism.com/2015/the-six-styles-of-leadership/. At some point, the vari-
ations become almost infinite. Several articles described just three or
four leadership styles, while the largest number found was 27, con-
sisting of 14 common leadership styles and “13 celebrity leadership
models.” Miles Anthony Smith, Can You Guess the 27 Most Popular
Leadership Styles?, https://www.initiativeone.com/insights/blog/dif-
ferent-leadership-style/.

17. Martinuzzi, supra n. 12.



different leadership styles; (3) practice different leadership styles
that seem like they might work for you, both to see what works
(and what doesn) and, for what does work, to develop and
refine those skills; and (4) develop “leadership agility,” that is,
being able to combine different aspects of leadership styles and
move from one style to another to account for context.18 Mart-
inuzzi concludes with sage advice: “As the Chinese proverb goes,
the wise adapt themselves to circumstances, as water molds itself
to the pitcher. An agile leadership style may be the ultimate lead-
ership style required for leading today’s talent.” 19

A DEEPER DIVE INTO ONE LEADERSHIP STYLE

After recognizing there is no one-size fits all leadership style,
answering the judicial call to action, learning about different
leaderships styles, and identifying some that might work,
what’s next for the every judge that wants to refine his or her
leadership skills? Let me suggest, as a next step, a deeper dive
into leadership styles that look promising. Lets do so here,
focusing on one leadership style sometimes referred to as ser-
vant leadership.

When in private practice many years ago, I participated in a
program called Valley Leadership.20 It brought together several
dozen individuals in the private, public, and nonprofit sectors,
one day a month for ten months, to learn about a lot of things,
including enhancing leadership skills. One of the programs
included a presentation about Servant Leadership that really got
my attention. Although the leadership style is described in vari-
ous ways, one way is that:

Servant leaders live by a people-first mindset and believe
that when team members feel personally and profession-
ally fulfilled, they’re more effective and more likely to
produce great work regularly. Because of their emphasis
on employee satisfaction and collaboration, they tend to
achieve higher levels of respect. A servant leader is an
excellent leadership style for organizations of any indus-
try and size but is especially prevalent within nonprofits.
These types of leaders are exceptionally skilled in build-

ing employee morale and help-
ing people re-engage with their
work.

“Servant
leaders live by
a people-first
Example: A product manager mindset ...”

hosts monthly one-on-one coffee

meetings with everyone that has

concerns, questions or thoughts about improving or using
the product. This time is meant for her to address the needs
of and help those who are using the product in any capac-
ity2!

Valley Leadership exposed me to an essay The Servant as
Leader, written by Robert K. Greenleaf in 1970.22 Greenleaf
worked in management research at AT&T, and taught at some
fancy schools (Harvard, MIT, and Dartmouth) and, after he
retired, started what became the Greenleaf Center for Servant
Leadership.23

The essay is short and worth reading. Greenleaf, in describing
this servant leadership style, wrote:

[a] servant-leader focuses primarily on the growth and well-
being of people and the communities to which they belong.
While traditional leadership generally involves the accumu-
lation and exercise of power by one at the “top of the pyra-
mid,” servant leadership is different. The servant-leader
shares power, puts the needs of others first and helps peo-
ple develop and perform as highly as possible.2#

In the years that followed, I tried to apply the servant leader-
ship style in some of my endeavors and, particularly in some
non-profit activities, it seemed to be well received.2>

After T became a judge, the servant leadership model seemed
particularly well-suited for me and some of my outside-of-the-
courtroom activities.26 So, having become a student and a bit of
a fan of the servant leadership style in some different contexts,
lets turn to some tactical ways this leadership style might work
for the every judge in his or her extrajudicial activities.

18. Id.

19.Id. And apropos for these times, Martinuzzi provides links to other
leadership and management articles, including on how to manage
remotely.

20. See https://www.valleyleadership.org/. There are similar programs
in many cities. See, e.g., https://denverleadership.org/leadership-
denver/ (Denver, Colorado); https://Igcchicago.org/ (Chicago, Illi-
nois); https://lgwdc.org/ (Washington, D.C.); https:/www.leader-
shipatlanta.org/ (Atlanta, Georgia); https://www.boise
chamber.org/leadershipboise.html (Boise, Idaho); https://www.cedar
rapids.org/business-resources/programs-and-networking/leadership
(Cedar Rapids, lowa).

21. Leadership Styles, supran. 15.

22. ROBERT K. GREENLEAF, THE SERVANT AS LEADER 59 (rev. ed. 2008)
(“About the Author”). Greenleaf attributed his servant-leadership
idea to reading HERMAN HESSE'S JOURNEY TO THE EasT (1932), a story
about a mythical journey where an apparent servant is shown to be
the leader of the group. Greenleaf, at 9.

23. Greenleaf, surpa n. 22.

24. See What Is Servant Leadership?, Greenleaf Ctr. for Servant Leader-
ship, https://greenleaf.org/what-is-servant-leadership.

25. Focusing on court management, successful nonprofit strategies often
have more application to court management than do successful for-
profit strategies. See generally, Samuel A. Thumma & Meredith
Marshburn, Applying Successful Nonprofit Management Principles in
the Courts, JupGes J., Spring 2016, at 32. Although beyond the
scope of this article, leadership styles that work well in non-profits
similarly may provide a good reference for judges looking for lead-
ership styles to apply in their extrajudicial service.

26. Alameda County California Superior Court Judge David Matthew
Krashna presented a thoughtful program on Judicial Servant Leader-
ship in September 2012 at a National Judicial College Theory and
Practice of Judicial Leadership Program, including a PowerPoint pre-
sentation titled Theory and Practice of Judicial Servant Leadership.
There were not, however, any published articles applying the style
to judges. This exposure to the style, and Judge Krashna’s thought-
ful presentation, motivated me to co-author an article applying the
concept to judges. See Thumma & Beene, supra n. 1.
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POSSIBLE JUDICIAL APPLI-
CATIONS OF THE SERVANT
LEADERSHIP STYLE

In discussing ways to apply
concepts, specific examples
always seem most helpful to
me.2” One of the more concrete
descriptions of the servant lead-
ership style is On Character and
Servant-Leadership: Ten Charac-
teristics of Effective, Caring Leaders, written by Larry C. Spears.28
Spears identifies 10 non-exhaustive characteristics of the servant-
leader: (1) listening, (2) striving to understand, (3) healing, (4)
awareness, (5) persuasion, (6) conceptualization, (7) foresight,
(8) stewardship, (9) commitment to the growth of people, and
(10) building community.2° Brief, real-life scenarios show how
applying these characteristics of the servant leadership style
might be valuable in a judge’s extrajudicial service.

“Depersonalizing
the conversation,
and making sure
the discussion is
about ideas not
personalities,
can help.”

1. Listening

A judges actively listening to comments, concerns, and
excitement of others may help facilitate better discussion, deci-
sions, and buy-in. Although this is true where there is consen-
sus, this may be even more true when addressing contentious,
controversial, or sharply divided issues. Valuing, encouraging,
and acknowledging frank and honest discussion, including dis-
agreement, may be one of the best way judges can reward par-
ticipants and make their participation more meaningful. The
judge also can ask questions to help facilitate the discussion,
and by genuinely listening, make sure that the final effort (be it
unanimous or closely divided) reflects the will of the entire
group, not a subset of those participating or those who speak the
loudest or most often.

2. Striving to Understand

Striving to understand is, in a way, a corollary to active listen-
ing. It is taking the time to make sure the judge genuinely
understands the positions and perspectives of others involved.
This aspect of servant leadership may be especially important
where experience, education, ability, and tenure of the partici-
pants varies greatly. The concept recognizes that a person mak-
ing a bad suggestion (and there are bad suggestions) does not
make that person a bad person. The judge as servant-leader
works to manage expressions and emotions that otherwise
might intimidate, discourage, or suppress. The concept also rec-
ognizes that the judge is strong enough to express kindness
toward difficult people and situations while still being an objec-
tive participant. This does not suggest a judge is robotic or with-
out emotion or passion for a position or outcome. Instead, it
suggests emotion and passion do not blind the approach taken

and that the process is as important as the outcome. This quality
involves the judge soliciting input on how to make something
better, fairly dealing with individuals who are not easy to deal
with and making decisions with input from, and based on the
best interests of, all involved.

3. Healing

This aspect of servant leadership can seem a bit metaphysical.
But the concept can have application in almost any context. If,
for example, someone has had a bad experience on a project, the
judge can identify and try to address and account for that expe-
rience. This typically would be a one-on-one conversation, at
least to start. If a person feels his or her contributions were not
recognized and is bitter, those contributions can be recognized,
and the issue addressed. And a judge who is working with long-
time sparring partners can be sensitive to that tension and frame
the conversation to try to diminish the conflict. Depersonalizing
the conversation, and making sure the discussion is about ideas
not personalities, can help. Small points of agreement and com-
mon interests also can help build common ground. The point is
that the work of the group may offer an opportunity for the judge
to try to resolve past conflict, even if only by a bit.

4. Awareness

Awareness can mean that tiny things can have great meaning.
For example, the judge welcoming and celebrating the addition
of a new member to a longstanding group likely will mean a great
deal to that new member and will take nothing away from the
longtime participants. Failing to do so, by contrast, may effec-
tively give the new member the cold shoulder and inhibit
involvement. As another example, at an appropriate time and
manner, a judge asking a group member who has not spoken on
a topic for his or her opinion may have real meaning to that
member, signaling value and respect. Awareness means that the
judge is constantly looking for opportunities to improve the
process, to improve the experience, and, in doing so, to improve
the outcome.

5. Persuasion

Persuasion, rather than coercion or exercise of authority, is
another aspect of servant leadership that helps ensure participa-
tion and support for the effort. This approach may be particularly
important for significant changes ultimately advocated by a
group. A committee recommending a significant change in a long-
standing process, for example, will benefit from support, if not
consensus. This does not mean that issues are discussed without
urgency or deadlines, that groups are not closely divided, that
votes are never taken, or that projects are never completed. The
effort, however, is to change the focus from personalities or tech-
nical authority to the merit of new ideas and change.

27. Again, examples abound, with numerous suggestions for specific
conduct and actions that represent the best practices for leaders. See,
e.g., Jo Miller, 100 Leadership Qualities: What’s Your Leadership
Style?, https://www.forbes.com/sites/jomiller/2020/03/27/100-lead-
ership-qualities/#2852d5987422; Brian Downward, 101 Best Lead-
ership  Skills, Traits and Qualities—The Complete List,
https://briandownard.com/leadership-skills-list/.
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28. See Larry C. Spears, On Character and Servant-Leadership: Ten
Characteristics of Effective, Caring Leaders, 8 CONCEPTS & CONNEC-
TIONS: LEADERSHIP & CHARACTER, 1, 3-5 (2000). Apart from any spe-
cific leadership style, there are numerous suggestions for specific
conduct and actions that represent the best practices for leaders. See,
e.g., Downward, supra n. 27.

29. See Spears, supra n. 28.



Change can be hard. Every new idea contemplates change,
every change requires additional effort and every successful
change requires buy-in and commitment. A focus on persuasion
should make the process more participatory and satistying for
those involved. A wonderful byproduct of persuasion is that
those involved in change, even if initially opposed, may become
champions for the change. Using persuasion can yield a team of
advocates supporting change. Failing to account for persuasion,
by contrast, can result in a situation where individuals are told
what to do, without understanding the need for or merits of the
change and, perhaps, without really caring whether the change
succeeds, or even happens.

6. Conceptualization

The day-to-day is important; actually, the day-to-day is essen-
tial. But it can get in the way of future planning, innovation and
long-term success. Take, for example, a group charged with
resolving an urgent, tactical issue, something that is easy to imag-
ine in these times. That effort would be useless if it was exclu-
sively, or perhaps even largely, conceptual. But the effort can
include and capture conceptualization aspects. The judge can
help ensure that the group will (1) identify a tactical fix for the
issue that works now (the urgent need) but also (2) identify
options for the future that, conceptually, may work better, faster,
etc., than the tactical fix. Encouraging conceptualization can be
as simple as a positive reaction to an enthusiastic suggestion of a
new, untested idea that begins with: “What if we ...?” A judge
encouraging and welcoming those suggestions, even if they never
see the light of day, is a key part of conceptualization.

7. Foresight

Say a bar committee is considering a time-worn issue that has
been studied for years that the group has tried to fix, with limited
success, and new members are now suggesting different,
untested possible fixes. The focus of the work must look to the
past, present, and future, all key aspects of foresight.

The lessons learned from the past (sometimes fairly called
mistakes) will come from a variety of different sources. Some of
those lessons learned will be acknowledged reluctantly and, at
times, may be hot buttons for those involved. But all perspec-
tives are essential and should be considered. Failing to do so will
result in wasted time, repeating prior mistakes and a significantly
poorer result. The judge with foresight helps facilitate discussion
of lessons learned from all perspectives.

The realities of the present may mean that there are fixes iden-
tified that, for one reason or another, are impossible to imple-
ment now or soon. Budgetary issues quickly come to mind, but
others can include personnel and technology constraints and
other limitations. The judge facilitating a candid and frank con-
versation of the present realities, focusing on what can happen
soon but also capturing long-term solutions, is a key component
of foresight.

Looking to the future, it is essential to identify and account for
consequences. The intended consequences in fixing an issue are
comparatively easy to identify. The unintended consequences,
however, may be extremely difficult to identify and require cre-
ative and critical thinking of all involved. Again, however, the
judge with foresight can and should empower any group to focus
on and apply these concepts.

8. Stewardship

Judges are public servants and
know how important it is to ensure
that the court is operated for the
greater public good. The corner-
stone of stewardship is focusing on
the good of the whole, not individ-
ual gain. Valuing the views of all in
a judge’s extrajudicial activities is consistent with, and a critical
part of, this concept. So is holding all involved accountable. This
approach to stewardship is a foundation for all servant-leadership
characteristics.

“The day-to-day
is important;
actually, the
day-to-day is

essential.”

9. Commitment to the Growth of People

A judge shows great confidence when she or he demonstrates
a commitment to the growth of others and acts accordingly.
Such a commitment is demonstrated by taking time to value the
ideas, suggestions, thoughts, and impressions of all. That, in
turn, has the benefit of obtaining buy-in for projects and
changes, including from participants who may have started as
skeptics or opponents.

This commitment to individual growth is perhaps best
demonstrated in groups tasked with identifying and implement-
ing change. In the courts, there often is no financial benefit for
those who go above and beyond. Instead, those who do so are
“rewarded” by being asked to commit even more time to endeav-
ors that will involve even more work, above and beyond what
they already are doing. The same is often true in committee work
outside of the courts.

A judge focusing on the growth of individuals in these under-
takings brings its own reward, both to those who participate and
to the judge. The participants likely will take satisfaction in
learning that their ideas and suggestions are valued and solicited.
And for all participants, including the judge, the effort develops
mutual respect and trust, significant benefits in any endeavor.

10. Building Community

What is a by-product of the nine characteristics of servant lead-
ership discussed so far? Building a community. It is serving on a
task force where participants look forward to meetings, address-
ing hard issues with respectful debate, resulting in thoughtful out-
comes. Or it may be volunteering to distribute food for a non-
profit that requires participants getting up before dawn, on cold
winter mornings and hot summer days, to help feed hungry peo-
ple. Or it may be working hard to get competing factions in a
group to meaningfully discuss resolution of time-worn issues.
Each of these efforts is furthered by efforts to build a community.

From a short-term perspective, such efforts may not seem to
require a focus on community; they could be accomplished
through an autocratic delegation of responsibilities. But to sus-
tain with enthusiasm by building community, the judge can help
the group do far more, far better, for far longer. Focusing on these
characteristics, the judge can help build communities that are
rewarding, successful, and self-sustaining.

CONCLUSION

The every judge is a hero. The every judge does incredible
things, every day, and is rewarded for doing so by being asked to
do more. And what a privilege that service is and can be.
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Both in the courtroom, and in their extrajudicial service,
judges are leaders. And their service differs greatly in those dif-
ferent roles. For their outside of the courtroom service, there is
no one-size fits all leadership style.

There is a call to action for judges to serve as leaders, and
that’s as it should be. But a judge’s skill in running a good court-
room does not necessarily translate to out of court undertakings.
There are various leadership styles, and the thoughtful judge can
learn about those styles and see what might work best for that
judge, both generally and in different environments. And what-
ever styles the judge identifies, looking for concrete suggestions
about how to implement those styles will be a good next step.

Judges have the privilege of being public servants in what they
do, every day. They also immediately have credibility in their
extrajudicial activities. Through a little thought and planning, the
every judge can do even more to make those experiences mean-
ingful for all and to improve the process and resulting decisions.
And what a privilege and joy that can be.

Samuel A. Thumma, Judge, Arizona Court of
Appeals, Division One. Judge Thumma served as
Chief Judge of Division One from 2017 to 2019;
has served on the Arizona Court of Appeals since
2012; and previously served as a judge on the Ari-
zona Superior Court in Maricopa County for
nearly five years. The views expressed are solely of
the author and do not represent those of the Ari-
zona Court of Appeals.
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Procedural Fairness Can

Guide Court Leaders

people want is an America as good as its promise. Courts

play a vital role in achieving that promise. Being a court
leader is not always easy, but it is a privilege and gives the oppor-
tunity to make a difference in peoples lives: the people with
whom you work and the people courts serve. Studies of the
courts show that although the objective quality of the justice sys-
tem has improved over recent decades, those improvements have
not been matched by significantly higher levels of trust and con-
fidence. This is especially true of minority group members. So, to
achieve a justice system as good as the American promise, more
is needed. We need remarkably good court leadership.

Former Congresswoman Barbara Jordan once said what the

TRADITIONAL JUDICIAL ROLE AND PROCEDURAL
FAIRNESS

There has always been criticism of judges. While some may
focus on President Trump’s tweets attacking judges by name, in
Trump’s defense, President Jefferson did the same thing (okay,
Jefferson used a quill pen). Jefferson attacked Chief Justice Mar-
shall with such intensity that Marshall wrote letters to the editor
under assumed names to defend himself. Criticism, hotly con-
tested elections or the confirmations process, tweets, and social
media postings have reached such a decibel level that the legiti-
macy of judicial decision making is fractured. For example, 75
percent of the public now think judges’ decisions are to a signif-
icant or moderate extent influenced by the judge’s political or
personal views. Virtually the same percentages of people believe
judges make their decisions influenced by a desire to be
appointed to a higher court.’

Procedural fairness is not something new. For decades judges
have listened to litigants and treated them respectfully. The study
of procedural fairness has fostered a more robust understanding
about how judges should act in the courtroom. Voice, appropriate
understanding of neutrality, respect, and trust are values more and
more judges embrace. The modern era judge understands that get-
ting the rule of law correctly is not enough. The use of power has
a place in the arsenal of a judge, but judicial intimidation, more
often than not, will be ineffective. Procedural fairness leads to
greater compliance with court orders and builds trust in the courts.

New judge training in many states as well is the federal judi-
ciary teach the importance of procedural fairness. Some courts
measure procedural fairness. In a few states, judicial performance
commissions are firmly rooted in procedural fairness principals.
However, not every perception of courts is driven by a litigant or
lawyer’s experience in a courtroom. People interact with court
staff in a myriad of ways. If the interaction of court staff and the
public is not rooted in procedural fairness principles, a lot of peo-

ple are going to leave the courthouse dissatisfied. But if the staff
does not feel the court leadership leads by adhering to procedural
fairness principles, you have a courthouse with a big problem. We
therefore need to think of procedural fairness as a leadership skill
in addition to how judges conduct ourselves in a courtroom.

NEEDS AND CHALLENGES OF COURTHOUSE
LEADERSHIP

In a crassly simplistic way, management thinking says, “Find
the source of the pain and stop it.” Effective court leadership calls
for a deeper understanding of things. While managers may do an
effective job of fixing problems, leaders stay in the chaos long
enough to discover chronic patterns and find creative new
approaches to perennial problems. Dr. Warren Hoffman, a noted
leadership coach, puts it this way:

Management is responsible for managing the manageable,
fixing the fixable, securing the securable, and protecting
resources. That’s not very risky. Authentic leadership, how-
ever, is dealing with surprises, describing the unknown,
predicting the unpredictable, anticipating the nameless
and anonymous, organizing chaos, and stepping in places
where angels fear to walk, speaking with authority from a
dusty crystal ball, staying positive and hopeful while every-
one else is going insane. Now that’s risky.

Courts desperately need risk-taking leaders. Whether they are
public or private, organizations that thrive have one common
bond: they are spirited and not afraid to take calculated risks. It
is not always easy to be a leader of public institutions and take
risks. Not every new court initiative will be a success. However,
fear that a failed initiative will generate bad news coverage or,
worse yet, public criticism from the other branches of govern-
ment is chilling. Just as fear in a courtroom inhibits the voice of
litigants or understanding of the process, fear inhibits courts
from learning and trying new ways to serve their communities.

There are multiple reasons why courts find it hard to take cal-
culated risks. Debate within courts about alternatives is some-
times not always as vibrant as it should be. Voice is the first ten-
ant of procedural fairness in the courtroom and it is the first ten-
ant in building an effective courthouse work environment.
Judges who practice procedural fairness in the courtroom know
that intimidation can inhibit the voice of litigants. Power rela-
tionships between judges over the rest of the courthouse staff can
inhibit their voice and ultimately their creativity. Litigants need
to understand why a judge makes a decision and that is equally
true if you aspire to be a good court leader.

Footnotes
1. Annenberg Public Policy Center of the University of Pennsylvania,
2007.

76 Court Review - Volume 56



Embracing dissent in a courthouse is not easy for a lot of court
leaders. To say court leadership is like “herding cats” sometimes
seriously understates the challenge. Occasionally, one of these
cats is not a cute kitten, but a feral cat that bites. Dissenters can
be obstructionists and a pain to deal with, but dissenters can also
provide a different perspective. As such, they need to be pro-
tected from pressure to remain silent. Effective court leaders view
dissent as an opportunity for feedback — and essential if candor
and risk taking are courthouse values. A leader never can afford
to become isolated and among the challenges for all judges is
how to avoid being isolated.

“Groupthink” is a term first used by social psychologist Irving
L. Janis. Groupthink occurs when well-intentioned people make
irrational decisions spurred by the urge to conform, or by the
discouragement of dissent. Groupthink is minimized by trust. As
Robert Shaw said,

A high level of trust allows people to say what is on their
minds and not feel that it will come back to hurt them. A suf-
ficient level of trust ensures that lines of communication are
open and that no one is hiding information or wasting time
trying to decide the political implications of his or her views.
(Shaw, 1997).

Just as people have personality, organizations have a culture
which is another way of saying a court has a personality too.
Courts are strange organizations. For the most part, someone else
picks the judges. No law firm could survive if an external source
picked the law firm’s partners with no input from the existing
partners, or sometimes without even a decent insight into the
firms needs. Courts do select their staff, and there are many
highly skilled court administrators on a courthouse staff. They do
a lot of things that judges may not even know about. Many of the
people who work in the court may not know what judges do.
Ask your courthouse staff, “How many of you have seen a jury
trial or understand what a motion for summary judgment is?”
and you are likely to find a lot of puzzled looks.

It has almost become trite to talk of the inherent conflict in
professional organizations as a clash of cultures: the organiza-
tional culture, which captures the commitment of managers, and
the professional culture, which motivates professionals. Judges
identify with their profession. Ask them what they do and they
will respond, “I am a judge.” The rest of the court staff identify
with their organization. Ask them what they do and they will
respond, “I work for the court.” Each of us play an important role
in the courthouse and in explaining to our neighbors what the
court does. The best run courts have less clash and more blended
court leadership drawing upon the strengths (and minimizing
the weaknesses) of judges and court staff.

BUILDING YOUR LEADERSHIP SKILLS

Taking over as a new court leader or even just trying to
improve your skills as a court leader is not easy because no court
starts from scratch. There is a history in every courthouse. Fred-
erick Douglas once said, “It is easier to build strong children than
to repair broken men.” Change is not an easy task but just
because something is not easy does not mean it is not the right
thing to do. A new leader can be confronted with “this is the way
we always have done it” attitude. Change with no purpose is silly

but so is rigid adherence to old or
outdated ways of doing things. The
author Mandy Hale once wrote,
“Change is painful, but nothing is as
painful as staying stuck somewhere
where you don't belong.”

Change may involve the use of a
power. Power is not a term many are
comfortable using, but it is real and it drives decision making in
a positive or negative way. In a courtroom there is a strong power
atmosphere. It may start with: “All Rise! The Honorable Judge
Hang'm High Presiding.” But power in court leadership is there,
too. Reflecting on the word “power” may help. For example, a
judicial colleague is fellow worker in the same profession. Our
bench socializes—we get along. Colleagues are important, but
not as important as collegiality, which is the sharing of authority
and power among colleagues. Sharing power is often not easy,
and for some, is downright uncomfortable. An effective court
leader fosters the creation of an atmosphere conducive to sharing
power.

Values are part of any organization. Discussion about the values
that are present in a court frustrates some, but every organization
(and courts are an organization) has values. Building a strong set
of healthy values in the courthouse may be the most important
legacy any leader can have. Loyalty is an important organizational
value. “Do my colleagues have my back?” If you are a judge under
unfair attack it can be a lonely existence. But the existence of a
judge under attack can also be true for court employees.

“Embracing
dissent ... is
not easy for a
lot of court
leaders.”

PROCEDURAL FAIRNESS AND COURTHOUSE
LEADERSHIP

In many respects procedural fairness is simply a set of strongly
held values that drive our conduct as judges. Voice is an impor-
tant value. “Do people in my court feel free to speak up?” Respect
is an important value. Respect for the role judges play in our
democracy is vital. But respect is just as vital for everyone who
works in the courthouses. Once an issue becomes about respect,
or lack of it, the facts are more or less irrelevant. Trust is an essen-
tial value for a courthouse. Author Stephen Covey says, “Simply
put, trust means confidence. The opposite of trust—distrust—is
suspicion.” Judges need to trust colleagues, managers need to
trust staff, line staff needs to understand the direction of the court,
have a sense of participation in it, and trust that court leaders care
about their welfare, too. Trust allows us to share power and infor-
mation. Trust is a prerequisite for those who are asked to follow.

We serve at a time of eroding confidence in institutions. Trust
is not a given in a courthouse. Trust is earned. There can be a
reservoir of it (e.g., give him or her a break). But, if you are not
careful, trust can be quickly dashed. Trust, in part, is a willing-
ness to be vulnerable to the actions of others. Trust requires some
degree of faith that positive expectations will be met, and trust is
a belief in the goodwill of the people with whom you work. For
court leaders to achieve courthouse trust, they need to perform
competently. They need to communicate honestly and openly.
They need to share and delegate control. Above all, they need to
show genuine concern for others. Trust enhances the first value
of a good court: loyalty.

The difference between a vision and an hallucination is simply
the number of people who can see it. A good court leader, there-
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fore, needs to be a skilled communicator. We live in an age where
too much information can be as discouraging as too little. Do you
know anyone who says “I didn’t read the email,” or “I just get too
many emails”? So, if you want to be a good communicator you
need to learn the skill of writing good emails—and the wisdom
to know when that form of communication is not appropriate. A
good email sent to everyone leads to a plethora of individual dis-
cussions and reactions to what you wrote. Humor, for example,
is a tool that might achieve that goal.

If people conclude that court leaders do not really care what
they think if they are not speaking “the company line,” they stop
saying what they really think (or, worse yet, they stop thinking),
and then the court is doomed. Preventing this dysfunction begins
with an honest assessment of the court’s present culture: the val-
ues and behaviors that contribute to the unique social and psy-
chological environment of a court. There are times when a leader
needs to set a vision and get buy-in, but not every decision
requires a leader to influence the decision from the onset. One
way for leaders to limit their influence and bias is to ask open-
ended questions like: “What do you think we should do?”
“Why?” and “How?”

While there are times when court leadership is hard, no one
puts a gun to your head and says, “You're our court leader!” Being
a court leader is a privilege, which can be fun almost all of the
time. Good morale created by a court leader who enjoys the job
is infectious. It helps if you are secure enough not to insist you
get your way with your methods. Leadership often requires set-
ting a vision and then getting people to buy into that vision. But,
setting the tone for dialog is perhaps just as important. Dale
Lefever says, “[IIn the business of trust, the leader needs to ante
up first. It is a lot easier for a subordinate to speak freely, if the
model for speaking freely has been demonstrated and encour-
aged by the court leader.” So, how do you do that? Court leader-

ship should not be reduced to a bullet point. But, if it were:

Share All the Information; Build Trust. The failure to
be transparent destroys trust. Effective courthouse leader-
ship starts with relationships. If trust does not exist, then
neither does the possibility of a court culture that values
constructive dissent.

Listen First; Talk Second. Precisely how much time do
you put directly into courthouse communication? If your
answer is, “I'm not sure,” it is not enough. Each month,
how often do you have lunch with colleagues you fre-
quently disagree with? Nitin Nohria, Dean of the Harvard
Business School, says communication is the real work of
leadership. One effective leader meets with five randomly
selected employees each month. That leader is a facilitator
of discussions prompted by open-ended questions.
Another effective leader randomly calls several employees
every month—just to talk.

Don’t Shoot the Messenger. The best leaders do not fos-
ter personality conflict, but embrace task conflict. The
worst leaders make task conflict into personality conflict.
Hearing alternative viewpoints does not mean you are
weak or ineffective.

Judge Kevin Burke is a district court judge for the
Hennepin County District Court, appointed in
1986. He was the chief judge for eight years
i divided into two terms. Judge Burke is a frequent
contributor to the improvement of the judiciary as
a writer and speaker as well as faculty member for
the University of Minnesota Law School and the
University of St. Thomas Law School.
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CANON CONVERSATIONS + A COURT REVIEW COLUMN

Relationship Advice

disqualified from cases involving someone they know. How-

ever, several recent judicial discipline cases indicate that at
least some judges have misinterpreted that to mean that they
never have to disclose anything less than a familial relationship
with an attorney, much less disqualify if someone they vacation
with, for example, appears in a case.!

While blood, marriage, and domestic partnership ties are rel-
atively easy to define, “friendship” is variable and ineffable.
Based on caselaw and advisory opinions, a judge should consider
the following factors to determine whether a relationship with a
particular attorney diverges so significantly from the judge’s rela-
tionships with other attorneys that disqualification or at least dis-
closure is required:2

I t It is a judicial ethics truism that judges are not automatically

* The frequency of the social contacts between the judge
and the attorney,

* The length of their social relationship,

* Whether the relationship is continuing,

* Whether their families are included in their socializing,

* Whether they visit each other’s homes,

* Whether they vacation together,

* Whether they socialize only in a professional context,

* Whether they socialize in public or private settings,

* Whether they socialize as part of a large group, a small

group, or one-on-one,

e Whether there are additional circumstances such as a

current or past financial, political, work, or amorous
relationship,

o Whether they have exchanged gifts or hospitality,
* Whether they have plans for future get-togethers, and
e Whether they are “friends” on Facebook or otherwise

connected on social media:>

e The timing of the “friend” request and acceptance;

* The frequency of the judge’s social media contacts
and communications with the individual;

e The substance of the judges social media contacts
and communications with the individual;

e The number of “friends” the judge has on the page;

e The nature of the judge’s social networking account
(for example, whether it is a personal profile or a
professional page);

* The judge’ practice in deciding whom to “friend” (in
other words, whether the judge is very exclusive or
more inclusive when deciding whom to add); and

* Whether the judge and the individual have frequent,
personal contacts in real life.

Footnotes

1. In In the Matter of Gorski, 937 N.W.2d 609 (Wisconsin 2020), for
example, a judge presided over a small claims cases within a month
of taking a week-long golfing trip to Ireland with an attorney in the
case and without disclosing the trip of any other aspect of the rela-
tionship to the other party. See also Public Admonishment of Mason
(California Commission on Judicial Performance December 3,
2019) (https://tinyurl.com/u3ejkma) (failing to disclose “personal
and sustained” relationship with an attorney every time the attor-
ney appeared before him); Inquiry Concerning Bailey, Decision and
Order (California Commission on Judicial Performance February
27, 2019) (https://tinyurl.com/y468x7zm) (ordering defendants in
five cases to use an alcohol monitoring service without disclosing
that his son worked for the company and that the owner was a
friend and ordering a defendant to pay restitution to the company
contrary to the law and based on a letter from his son; appointing
an attorney as a special master without disclosing that the attorney
was a personal friend); In re Brennan, 929 N.W.2d 290 (Michigan
2019) (failing to disclose the extent of her relationship with a police
detective who was a witness in a trial over which she presided; fail-
ing to disclose the extent of her relationship with an attorney when
the attorney or her law firm appeared in cases over which the judge
presided).

2. Gray, “Disqualification and Friendships with Attorney,” Judicial Con-
duct Reporter (Fall 2009) (https://tinyurl.com/uqa6rwb).

3. See California Judges’ Association Advisory Opinion 66 (2010)
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(https://tinyurl.com/7bozntm) (if a judge has created a very personal
profile on a social media site and adopted an exclusive policy regard-
ing whom to include on the site, the judge should disqualify if one
of those he has chosen to friend appears as an attorney in a case);
Utah Informal Advisory Opinion 2012-1 (http://tinyurl.com/
mywqgho5); (“disqualification is not automatically required simply
because a judge and a lawyer are “friends” on Facebook;” the “fre-
quency and substance of the contacts will be determinative)ABA
Formal Opinion 462 (2013) (https://tinyurl.com/b3shjkp) (if a social
media “connection includes current and frequent communication,
the judge must very carefully consider whether that connection
must be disclosed”). Finding that “the extreme facts of this case
rebut the presumption of judicial impartiality and establish a due
process violation,” the Wisconsin Supreme Court held that a serious
risk of actual bias was created in a custody dispute when, while the
decision was pending following a contested hearing, the trial judge
accepted a Facebook “friend request” from the mother and she inter-
acted with him, including “liking,” “loving,” or commenting on at
least 20 of his Facebook posts. She also “shared” and “liked” several
third-party posts related to domestic violence, which was an issue in
the case. In re Paternity of BJ.M., 944 N.W.2d 542 (Wisconsin
2020). The Court affirmed the decision of the court of appeals
reversing the trial judge’s denial of a motion for reconsideration of
his decision in the mother’s favor and remanding the case with direc-
tions that it proceed before a different judge.



(This analysis would apply to relationships with parties and
witnesses as well as attorneys. A brief disqualification refresher:
a judge is required to disqualify from a case when “the judge’s
impartiality might reasonably be questioned™ and “should dis-
close on the record information that the judge believes the parties
or their lawyers might reasonably consider relevant to a possible
motion for disqualification, even if the judge believes there is no
basis for disqualification.”> Of course, if a judge subjectively
feels a personal bias about an attorney, positive or negative, dis-
qualification is always required.¢)

Although it has been suggested that a less strict standard
applies in smaller communities where every attorney knows who
a judges friends are, the California Commission on Judicial Per-
formance has rejected such an exception. It notes that a standard
based on what local attorneys know leaves out “attorneys who
are not local, and the parties, including self-represented parties,””
and has held that a “judge’s ethical duties are the same irrespec-
tive of population statistics,” emphasizing the importance of
“uniform statewide standards.”

CATEGORIES

To provide more guidance for judges, in a 2011 advisory
opinion, the New York Advisory Committee on Judicial Ethics
identified three categories of connection—acquaintance, close
social relationship, and close personal relationship—and
imposed a different ethical obligation for each category.l® The
American Bar Association Standing Committee on Ethics and
Professional Responsibility also sorted associations into three
groups—acquaintance, friendship, and personal relationship—
in a 2019 formal advisory opinion on judges’ social relationships
with attorneys.1!

Both opinions treat “acquaintances” the same: a judge is not
required to disclose being acquainted with an attorney or to dis-
qualify from cases involving acquaintances. The New York
opinion defines “acquaintance” as a relationship in which the
parties do not initiate social contact with each other but do
“greet each other and interact cordially” when they meet by
“happenstance or some coincidental circumstance such as being
members of the same profession, religion, civic or professional
organization, etc.”

For example, the judge and the attorney both attend bar
association meetings . . . , other professional gatherings,
sporting or other school events involving their children;
they patronize the same retail establishment; they see each
other primarily when socializing with mutual friends, but
not otherwise; they are members of the same country or
golf club; or they attend the same religious services.

Although they use different
terms, the two opinions appear
to conceive of a “close social rela-
tionship” (New York) and
“friendship” (the ABA) similarly.
The ABA committee defines
“friendship” as implying “a
degree of affinity greater than

“The ... cases
illustrate that
judges may
need the extra
guidance
provided by
bright lines to ...

being acquainted” and .
“connot[ing] some degree of determm[e]
mutual affection;” some friend- when a .
ships may be professional, some relahonshlp
may be social, and “some friends shifts from
are closer than others.” unremarkable,

The ABA committee defines a
“personal relationship,” its third
category, as one that “goes
beyond or is different from
common concepts of friendship
... .7 The New York committee explains that a judge and an
attorney have a close personal relationship, its third category,
when they “share intimate aspects of their personal lives. For
example, where the judge, the attorney, and/or members of
their immediate families share confidences, socialize regularly,
vacation together, celebrate significant events in each other’s
lives and/or share interests that are important to them person-
ally ... 7

Despite similar categories, the two committees analyze the
ethical obligations arising from relationships other than acquain-
tance very differently Under the New York analysis, while it is
up to the judge to decide how to characterize a relationship
based on various factors, if the judge determines it is a close
social relationship, disclosure is mandated, and, if the judge
determines it is a close personal relationship, disqualification is
mandated, subject to waiver.

In contrast, although it distinguishes between friendships
and personal relationships, the ABA committee does not create
distinct ethical obligations for the two categories. According to
the opinion, neither disclosure nor disqualification are always
required for either, but “whether judges must disqualify them-
selves when a party or lawyer is a friend or shares a close per-
sonal relationship with the judge or should instead take the
lesser step of disclosing the friendship or close personal rela-
tionship to the other lawyers and parties, depends on the cir-
cumstances.” The only definitive advice the ABA opinion gives
is that “a judge must disqualify himself or herself when the
judge has a romantic relationship with a lawyer or party in the
proceeding, or desires or is pursuing such a relationship.”
Under the ABA analysis, after deciding whether an attorney is

to disclosable,
to disqualifying.”

4. Rule 2.11(A), Model Code of Judicial Conduct (ABA 2007)
(https://tinyurl.com/wga4u2w).

5. Comment 5, Rule 2.11(A), Model Code of Judicial Conduct (ABA
2007) (https://tinyurl.com/shr56ud);

6. Rule 2.11(A)(1), Model Code of Judicial Conduct (ABA 2007)
(https://tinyurl.com/wga4u2w).

7. Public Admonishment of Mason (California Commission on Judicial
Performance December 3, 2019) (https:/tinyurl.com/u3ejkma),

quoting

8. Id

9. Inquiry Concerning Bailey, Decision and order (California Commis-
sion on Judicial Performance February 27, 2019)
(https://tinyurl.com/y468x7zm).

10. New York Advisory Opinion 2011-125 (https://tinyurl.com/
sudo8sh).

11. ABA Formal Opinion 488 (2019) (https:/tinyurl.com/y6rrsbme).
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more than an acquaintance (but not a romantic interest), the
judge needs to determine whether there are other circum-
stances that necessitate disclosure or disqualification regardless
whether the relationship is characterized as a friendship or per-
sonal relationship.

The recent discipline cases illustrate that judges may need the
extra guidance provided by bright lines to meet the challenge of
determining when a relationship shifts from unremarkable, to
disclosable, to disqualifying.

Since October 1990, Cynthia Gray has been direc-
tor of the Center for Judicial Ethics, a national
clearinghouse for information about judicial ethics
\ and discipline that is part of the National Center
for State Courts. (The CJE was part of the Ameri-
can Judicature Society before that organization’s
October 2014 dissolution.) She summarizes recent
cases and advisory opinions, answers requests for
information about judicial conduct, writes a weekly blog (at
www.nescjudicialethicsblog.org), writes and edits the Judicial Conduct
Reporter, and organizes the biennial National College on Judicial Con-
duct and Ethics. She has made numerous presentations at judicial-edu-
cation programs and written numerous articles and publications on
judicial-ethics topics. A 1980 graduate of the Northwestern University
School of Law, Gray clerked for Judge Hubert L. Will of the United
States District Court of the Northern District of Illinois for two years
and was a litigation attorney in two private law firms for eight years.

COMMERCE CONNECTIONS by Judge Vic Fleming

Across 60 River bank add-on
1 Words of action 61 Bolf fastener
6 Sent a dupe 62 What is expected
10 Cutting edge 63 Apply, as force
14 Not ___in the world 64 This spot
15 Skin cream additive 65 Arcade game name
16 “I'm ___ your tricks” 66 Fender guitar model (abbr.)
17 Roald Dahl’s “fantastic” title character
18 Federico of Clinton’s cabinet Down
19 Curafors’ degs. 1 Femme fatale
20 With 52-Across, ruin, as by not 2 Earth tone
renewing a lease 3 Flotation device
22 Severe food shortage 4 Moped
24 Historically inclined women'’s grp. 5 Orientation leader?
25 Did an usher’s job 6 "The Sopranos” honcho
26 Trading unit 7 Symbol on a musical staff
29 Stretch predicted by Revelation, 8 Near eternity
some say 9 Overwhelm with noise
32 Apple music player 10 Sends, as to jail
33 “Free Willy” animal 11 With 52-Across, work yet to
35 “Court Review” piece, maybe be completed
36 One of the Bobbsey twins 12 Comedian Laurel
37 With 52-Across, ready to receive 13 Sit, as for a photo
customers 21 “F __" (1960s comedy)
39 Go quickly, quaintly 23 Common viper
40 Head locke 25 Paged (through)
42 Rare blood type, informally 26 Dizzying abstract genre
43 loudness units 27 With 52-Across, “It's my
44 Showing no emotion concern alone!”
46 Certain headlocks? 28 _ damages (award
48 Danger signal authorized by some laws)
49 Clerk’s phone no. 30 Hands to a postal clerk, say
50 __ remorse 31 Gives a onceover
52 Word needed to complete four 32 Stat. influenced by blitzers
answers in this puzzle 34 Blitzer's station
57 Campus on the Thames 37 Star's statue
58 Composer's numbered work 38 Folklore baddies
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The four theme answers are known phrases,
but 52-Across may follow many different words.

32

36

40

44

50 |51

57

61

64

41 End of silence?

43 What someone on deck
will do

45 |llegal ignitions

47 Banished people

50 Sibling of Amy, Jo, and

54 "As __ " (letter closing)
55 Shot contents

56 Small paving stone
59 “Annabel Lee” author

Meg
51 Reader (alternative Judge Fleming is a widely published

Egazine) cruciverbalist. Send questions and
52 Small town comments to judgevic@gmail.com.
53 C the Hud

(oirgf)us on fhe Hudsen Answers are found on page 66.
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THOUGHTS FROM CANADA * A COURT REVIEW COLUMN

The Filing of Additional Reasons
in Canada

Wayne K. Gorman

Canadian judge to provide “reasons” for any sentence

imposed (see section 762.2). The Criminal Code does not
require that reasons be provided for conviction or acquittal, but
the Supreme Court of Canada has created a common-law
requirement that reasons be provided when such decisions are
rendered (see R. v. Sheppard, [2002] 1 S.CR. 869). In R. v.
M.(R.E.), [2008] 3 S.C.R. 3, the Supreme Court indicated that
the “basis for [a] trial judge’s verdict must be ‘intelligible,’ or
capable of being made out. In other words, a logical connection
between the verdict and the basis for the verdict must be appar-
ent” (at paragraph 43).

Neither section 762.2 of the Criminal Code nor the Supreme
Court’s rulings require that reasons be in writing. As a result, it is
quite common and legitimate for Canadian trial judges to render
oral judgments. But what happens if the trial judge wishes to
subsequently “edit” those oral reasons when a transcript of them
is requested or to subsequently file written reasons to expand
upon the oral decision rendered? As will be seen, it is well
accepted in Canada that a trial judge has the discretion to subse-
quently edit the transcription of a judgment rendered orally and
to subsequently file written reasons. However, as will also be
seen, the discretion is a limited one, and a number of recent
Court of Appeal decisions have indicated that Canadian trial
judges must be cautious in adopting either approach after oral
reasons have been provided.

In this column, I intend to consider the law in Canada that
applies to filing additional reasons after an oral judgment has
been rendered. I intend to start with an outline of a judge’s
authority to subsequently edit the transcription of an oral judg-
ment rendered at the time of decision.

The Criminal Code of Canada, R.S.C. 1985, requires a

EDITING THE TRANSCRIPTION OF ORAL REASONS:

There will be occasions when an oral judgment will be tran-
scribed. This can occur, for instance, as a result of an appeal
being filed. In addition, one of the parties to a proceeding may
request a transcript of an oral decision for a number of reasons
(to use as a precedent, for instance). When such a situation
occurs, what scope does a Canadian judge have to edit the oral
reasons provided at the time the decision was rendered? This
issue was recently considered by the British Columbia Court of
Appeal.

In R. v. Veeken, 2020 BCCA 54, the accused was convicted of
the offence of sexual interference. The reasons for convicting
were delivered orally. The accused appealed from conviction and
argued that the judge erred by “editing the oral reasons for judg-
ment after they were delivered.” The Court of Appeal noted that
“the judge amended his oral reasons for judgment by deleting
from the transcribed version words said in court” (at paragraph
D).
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The British Columbia Court of Appeal indicated that the
“appeal raises an important question of practice concerning the
extent to which trial judges are entitled to edit reasons given
orally” (at paragraph 8).

The Court of Appeal concluded that it was “unnecessary for
[it] to address the extent to which trial judges can edit their oral
reasons for judgment to properly dispose of this appeal. In these
circumstances, the issue is best left to be explored another day”
(at paragraph 13). However, despite saying this, the Court of
Appeal went on to consider the issue. It pointed out that it has
“consistently held that while trial judges cannot edit or change
their oral reasons ‘in an attempt to defeat an appeal,” judges are
entitled to edit their reasons ‘to a degree’ as, for example, where
words have been misspoken or some clarification is necessary”
(at paragraph 8).

The Court of Appeal did not explain what it meant by “clari-
fication” and the use of this terminology could be interpreted as
providing trial judges with a broad scope for post-decision edit-
ing. In addition, what do the words “to a degree” mean? In
R. v. Schell, 2004 ABCA 143, the Alberta Court of Appeal
adopted a broad approach to this question, holding that the test
to determine if the editing of the transcription of an oral judg-
ment was appropriate involves a consideration of whether the
edited version deviated “from the general thrust of their oral pre-
decessor” (at paragraph 42).

In R. v. Desmond, 2020 NSCA 1, the Nova Scotia Court of
Appeal indicated that a trial judge “has limited authority to mod-
ify or change a transcript of oral reasons rendered in court.
Judges often reserve to themselves the right to edit the transcripts
of oral decisions for syntax or spelling or to rectify any errors in
transcription that may have been made by a court reporter. The
right to edit decisions is not without limit” (at paragraph 8).

The Court of Appeal also indicated that a judges “right to
make limited editorial corrections” to the transcription of an oral
judgment is “not a second chance to fill in any obligatory blanks
that were missed the first time around....It would undermine the
administration of justice if decisions could be altered in
substance, especially after a Notice of Appeal has been filed. This
is to be distinguished from the situation where a court may
indicate the result ‘with reasons to follow.’ In such cases a court
is entitled to deliver the reasons as promised but it cannot alter
the outcome as initially indicated” (at paragraphs 17 and 18).

A more restrictive approach than that suggested in Veeken
and Schell was adopted by the Ontario Court of Appeal in R. .
Wang, 2010 ONCA 435.

In Wang, the accused was acquitted of operating a motor
vehicle while impaired by alcohol. On appeal to the summary
conviction appeal court, the acquittal was set aside. The appeal
court judge rendered an oral decision, which she subsequently



edited when a transcript of her reasons was prepared for the
appeal to the Ontario Court of Appeal. The Ontario Court of
Appeal noted that “[wlhile the changes did not modify the deci-
sion nor the basis for the decision, they expanded to a significant
degree on the reasoning used by the summary conviction appeal
judge to reach her decision” (at paragraph 8).

The Ontario Court of Appeal indicated that the appeal raised
“the issue of the propriety of judges editing the transcripts of oral
reasons for judgement after they are delivered” (at paragraph 1).

The Ontario Court of Appeal cautioned against a trial judge
modifying, changing or adding to a transcript of oral reasons ren-
dered in court except to correct “punctuation, grammatical errors
and the like” (at paragraph 9). The Court of Appeal indicated
that reasons for judgment are not meant to be “tentative” and that
counsel who receive a transcript of oral reasons should not “be
left to wonder whether it in fact reflects what was said in the
court, or rather constitutes a version of the reasons as later mod-
ified by the judge” (at paragraph 11).

The Court of Appeal also held that editing an oral decision “is
not an opportunity to revise, correct or reconsider the words
actually spoken and no changes of substance are to be made. It
must be recalled that the transcription of oral reasons rendered
in court is exactly that, a transcript of what occurred in court.
The reporter preparing the transcript is called upon to certify that
the transcript is a true and accurate transcription of my record-
ings, to the best of my skill and ability” (at paragraph 9).

Finally, the Court of Appeal suggested that the “integrity” of
the trial process could be undermined by inappropriate post-
decision editing of an oral decision (at paragraph 10):

The integrity of the trial record and of in court
proceedings is fundamental to the judicial system and to
the transparency of those proceedings. Counsel who are
present when oral reasons are delivered in court should
have confidence that the decisions they make with their
client based on these oral reasons will not be undermined
by alterations that represent something substantially
different from what in fact occurred in the courtroom.
Nor should counsel, upon receiving a transcript of the
oral reasons, be left to wonder whether it in fact reflects
what was said in the court, or rather constitutes a version
of the reasons as later modified by the judge. It is even a
greater concern when the alterations to the transcript of

the reasons are made after a notice of appeal has been
filed.

A SUMMARY:

In summary, it is clear that a Canadian judge can edit the tran-
scription of an oral judgment she or he rendered. It is also clear
that any editing should be limited to punctuation or grammatical
errors. Such an editing process should not be used to enhance
the quality of the oral decision by, for instance, improving the
reasoning illustrated or the choice of language utilized.

Though this type of editing has received appellate approval, in

my view no judicial editing should
take place. I do not believe that a
judge should be reviewing a tran-
script of her or his oral decision
when a request for a transcription
has been prepared. The court
reporter preparing the transcription
must certify its accuracy and we
have no role in making changes or
corrections. A party to a proceeding
or an appellate court will under-
stand that the language or grammar
utilized in an oral judgment will
often not match that utilized in a
written judgment.

What happens if a Canadian trial judge wishes to provide an
immediate decision, but also wishes to place their reasons in
writing? In Canada, this is commonly referred to as “reasons to
follow.™

“[E]diting an
oral decision
‘is not an
opportunity to
revise, correct
or reconsider
the words
actually spoken
[in an oral
ruling]...””

WRITTEN REASONS TO FOLLOW:

There are many instances in which a trial judge may feel com-
pelled to provide an immediate oral decision though she or he
intends to subsequently file more detailed reasons in writing. In
R. v. Teskey, [2007] 2 S.C.R. 267, the Supreme Court of Canada
provided the following examples (at paragraph 17):

..t is often necessary in the interests of achieving trial
efficiency for a trial judge to announce promptly the
disposition on an evidentiary ruling or on a motion, with
reasons to follow at a later date. In particular circumstances,
there may also be good reason for announcing the verdict in
a criminal case prior to delivering the reasons that led to it.
For example, the prompt delivery of a verdict of acquittal
may allow an accused to be immediately released from
custody. Or it may be desirable to announce a verdict of
guilty at the conclusion of the hearing so as to secure an
earlier date in the courts schedule for the subsequent
sentence proceedings.

In Teskey, the Supreme Court held that a trial judge “is not
precluded from announcing a verdict with ‘reasons to follow™ (at
paragraph 16). Similarly, in R. v. Czibulka, [2011] O_]. No. 372,
the Ontario Court of Appeal indicated that “trial judges are enti-
tled in appropriate instances to deliver summary rulings with fur-
ther reasons to follow” (at paragraph 39). More recently, the
Nova Scotia Court of Appeal indicated in Desmond that in “some
cases a judge may find it necessary to indicate they are providing
a brief explanation or even just a bottom line in terms of a deci-
sion. When that is done the judge should make it clear that more
detailed reasons are to follow” (at paragraph 10).

In Teskey, the accused was convicted of the offence of aggra-
vated assault. The Supreme Court of Canada noted that the trial
judge provided “brief oral reasons... essentially saying only that

Footnotes
1. Sometimes referred to in New Zealand as a “result judgment” with
reasons to follow (see P v R CRI [2010] NZHC 1008).
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the Crown had proved all the
essential elements of the offence
beyond a reasonable doubt” (at
paragraph 5). More than eleven
months later, the trial judge filed
extensive written reasons.

The Supreme Court of Canada

“In summary, a
Canadian judge
Is not precluded
from announcing
a judgment with
written reasons

to follow noted in Teskey that the filing of
additional reasons after a verdict

and then )
has been rendered “may cause a
s!;.losequ?ntly reasonable person to apprehend
fi ing written that the trial judge may not have
reasons. reviewed and considered the evi-

dence with an open mind as he or
she is duty-bound to do but,
rather, that the judge has engaged in result-driven reasoning. In
other words, having already announced the verdict, particularly
a verdict of guilt, a question arises whether the post-decision
review and analysis of the evidence was done, even subcon-
sciously, with the view of defending the verdict rather than arriv-
ing at it....It is in this sense that the trial judge who appears to
have already committed to a verdict of guilt before completing
the necessary analysis of the evidence may cause a reasonable
person to apprehend that he or she has not kept an open mind”
(at paragraph 18).

However, ...”

THE EFFECT OF A DELAY IN FILING THE WRITTEN
REASONS:

In R. v. Cunningham, [2011] O.J. No. 3546, the Ontario
Court of Appeal held that “reasons, even if released long after the
decision, are presumed to reflect the reasoning that led him [the
trial judge] to his decision” (at paragraph 13). The Court of
Appeal also held that there “is no time limit on the delivery of
reasons,” but that the longer the passage of time between the
decision and the reasons for the decision, the “greater the con-
cern that the requisite link between the two does not exist” (at
paragraph 37). The Court of Appeal noted that the presumption
of integrity can be displaced “by ‘cogent’ evidence that would
lead a reasonable person to apprehend that the written reasons
are not the road map to the decision” (at paragraph 34):

The presumption of integrity can only be displaced by
“cogent” evidence that would lead a reasonable person to
apprehend that the written reasons are not the road map to
the decision, but are instead an after-the-fact justification
for the decision. That distinction can be hard to discern.
Decisions are naturally made before the reasons are fully
formulated much less articulated.

In Teskey, the Supreme Court ordered that a new trial be
held, concluding that it “could not reasonably be confident that
the written reasons, delivered more than 11 months after the
announcement of the verdicts of guilt, reflected the reasoning
that led the trial judge to his decision” (at paragraph 23).

FILING WRITTEN REASONS AFTER A NOTICE OF
APPEAL HAS BEEN FILED:

In Crocker v. Sipus, (1992), 9 O.R. (3d) 713, the Ontario
Court of Appeal held that the “mere filing of a notice of appeal
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after the disposition has been announced does not bar the con-
sideration on appeal of the reasons released subsequently” (at
page 1).

The Ontario Court of Appeal held in Cunningham that there
were “several features” of that case which convinced it that a
“reasonable observer would not see the written reasons as reflec-
tive of the actual reasoning path taken to the decision
announced two years earlier.” This included the “trial judge’s
knowledge that the Crown had launched an appeal and the
grounds for that appeal.” In Teskey, the Supreme Court pointed
out that if an appeal from the verdict has been launched and
“the reasons deal with certain issues raised on appeal, this may
create the appearance that the trial judge is advocating a partic-
ular result rather than articulating the reasons that led him or
her to the decision” (at paragraph 18).

THE FILING OF MULTIPLE REASONS:

In Desmond, the accused was convicted of the offence of
criminal negligence causing bodily harm. The sentencing judge
rendered three decisions on sentencing. She filed an oral decision
at the time of sentencing; she edited a transcript of the oral
decision; and then she filed a written decision. The written
decision was provided to counsel after the Notice of Appeal was
filed in the Court of Appeal. The Nova Scotia Court of Appeal
noted that the appeal involved “consideration of the issue of
when, and to what extent, a judge may provide written reasons
after delivering an oral decision on the record.”

The Court of Appeal held that in this case the written decision
“was not simple editing of the original transcript. It did more
than add references to case law or expand on reasons apparent in
the original decision. The written decision provided an analysis
that did not exist in the first decision. The sentencing judge was
precluded from doing an analysis that was not done in the first
instance. The March 12, 2019 decision will not be considered for
purposes of this appeal” (at paragraph 24).

A SUMMARY:

In summary, a Canadian trial judge is not precluded from
announcing a judgment with written reasons to follow and then
subsequently filing written reasons. However, if this approach is
adopted, the written reasons should be filed very shortly after-
ward and certainly before any appeal is filed. This illustrates the
danger of adopting the reasons-to-follow approach. A notice of
appeal may be filed shortly after an oral decision is rendered and
before written reasons can be prepared. This leaves a trial judge
in the unenviable position of filing their reasons after a party has
indicated how they have purportedly erred.

One exception to the Canadian allowance of reasons to follow
may be in relation to reasons for sentence.

REASONS-TO-FOLLOW SENTENCING:

As noted earlier, section 762.2 of the Criminal Code of
Canada requires a Canadian judge to provide reasons for the
imposition of sentence. It states as follows:

When imposing a sentence, a court shall state the terms
of the sentence imposed, and the reasons for it, and enter
those terms and reasons into the record of the proceedings.



In R. v. Jimenez, 2020 YKCA 5, the accused was convicted
of the offence of possession of cocaine for the purposes of traf-
ficking. At the sentence hearing, the trial judge provided brief
oral reasons for the sentence imposed. They consisted of the
following:

[ am going to do written reasons. There is a co-accused
coming up for sentencing. I think that it would be more
responsible of me to provide written reasons. I am not
going to explain why I am doing what I am doing now
because that will all be explained properly in the written
reasons. | am just going to impose the sentence and it will
be explained later.

[ am going to suspend the passing of sentence and I am
going to place you on probation for a period of two years.

The Crown filed a Notice of Appeal, arguing that the judge
erred by “failing to comply with section 726.2 of the Criminal
Code by pronouncing sentence without providing reasons.” Four
days after the Notice of Appeal was filed, the trial judge filed
written reasons.

The Yukon Court of Appeal indicated that one of the purposes
of section 726.2 “is to facilitate appellate review of sentencing
decisions.” In addition, “it also affirms that, when a sentence is
imposed, both the offender and the community are entitled to
know why it was imposed and thus whether the ‘punishment fits
the given crime.” The Court of Appeal indicated that the section
“advances the fundamental purpose of sentencing expressed in
section 718 of the Criminal Code, namely, to contribute to
respect for the rule of law and the maintenance of a just, peaceful
and safe society by imposing just sanctions” (at paragraph 29).

The Court of Appeal pointed out in Jimenez that some of
“these purposes are served equally by oral reasons or written rea-
sons... the sentencing process involves an important human ele-
ment whereby the judge imposes sentence in the presence of the
offender and those gathered in open court, some of whom may
have been affected by the offence personally....As a matter of
transparency and fairness, all concerned are entitled to know the
reasoning that led to the sentence, explained by the decision-
maker, immediately and with certainty, in a formal public setting.
This is why section 726.2 requires a judge to ‘state’ the reasons
for a sentence ‘when’ imposing sentence” (at paragraph 31).

The Court of Appeal suggested that when written reasons are
filed in this manner “the appearance of fairness in the adminis-
tration of justice is compromised” (at paragraph 34):

...if reasons are not stated when a sentence is imposed and
an appeal is filed, a risk arises that written reasons issued
later may appear to respond to the appeal rather than artic-
ulate the reasoning that led to the determination. In other
words, delaying reasons may create an apprehension that
they do not reflect the real basis for the sentence. Judges
benefit from the presumption of integrity, but when reasons
are divorced from the delivery of a decision the presump-
tion may be displaced and the requisite link between the
decision and the reasoning that led to it may be broken. In
such cases, the appearance of fairness in the administration
of justice is compromised.

The Court of Appeal held that
trial judges should not provide
“brief oral reasons when imposing
sentence and issue comprehensive
written reasons later” because this
“would result in two separate sets
of sentencing reasons being pro-

“[W]hen written
reasons are
filed [after an
oral ruling,] ‘the
appearance of
fairness in the

dgced, WhiF:h, in turn', mgy under- administration
mine certainty and finality, cause of iustice is
confusion as to which are the ‘real’ J z o
reasons and create the risk of compromlsed.

apparent ex post facto justification”
(at paragraph 40).

WHAT IS REQUIRED?

The Court of Appeal suggested in Jimenez that in “most cases,
the requirements of section 726.2 can be met reasonably easily.
Reasons for sentence are not usually lengthy and, where neces-
sary, an adjournment to facilitate their preparation will cause lit-
tle, if any, difficulty for anyone concerned. On occasion, how-
ever, exigent circumstances may render compliance unusually
challenging or inconvenient. Nevertheless, the proper adminis-
tration of justice trumps challenge and convenience and non-
compliance with section 726.2 is not an available option” (at
paragraph 42).

CONCLUSION:

Jimenez does not appear to entirely preclude reasons to fol-
low in sentencing, but it does suggest that the initial decision
should be sufficiently detailed so as to comply with the require-
ments set out by the Supreme Court of Canada for the content of
a judgment (as referred to at the beginning of this column).

As has been shown, a Canadian judge has the discretion to edit
a transcribed oral judgment and to file written reasons after a
decision has been rendered orally. Though this discretion exists, it
does not have to be utilized. There are dangers involved in both
approaches to rendering judgment that can be easily avoided. As
pointed out by the Yukon Court of Appeal in Jimenez: “Announc-
ing a decision with reasons to follow is permissible for trial rulings
and verdicts in the interests of achieving trial efficiency, although
the practice can be risky” (at paragraph 35).

Wayne Gorman is a judge of the Provincial
Court of Newfoundland and Labrador. His
blog (Keeping Up Is Hard to Do: A Trial
Judge’s Reading Blog) can be found on the web
page of the Canadian Association of Provincial
Court Judges. He also writes a regular col-
umn (Of Particular Interest to Provincial
Court Judges) for the Canadian Provincial
Judges’ Journal. Judge Gorman’s work has been widely published.
Comments or suggestions to Judge Gorman may be sent to
wgorman@provincial.court.nl.ca.
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The Resource Page
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COVID RESOURCES

The National Center for State Courts
(NCSCO) has long been at the top of any
judge’s list of places to find useful and
practical resources. As you would expect,
NCSC was on the forefront of providing
help to get judges and judiciaries through
the unique challenges presented by
COVID. You likely have already consulted
their COVID webpage at https://www.
ncsc.org/. Be sure to look at their page of
webinars on the topic as well. NCSC has
been preparing a series of webinars in real
time from leaders in judiciaries discussing
their experiences and plans. These mate-
rials are “musts” for anyone taking seri-
ously our roles in keeping the judiciary
functioning.

The National Association for Court
Management (NACM) is another superb
resource for judicial officers. While we
often think of NACM as being for court
administrators, on issues like the pan-
demic, NACM is an excellent resource for
judicial officers. NACM has not only mar-
shalled reference materials but has been
presenting their Weekly Coronavirus Pod-
cast, all of which are available through
their website at https:/nacmnet.org/.
NACMS podcasts assemble panels of front-
line experts addressing the same issues you
face to talk about their experiences and
insights. Recent podcasts address issues
from the most up-to-date lessons about the
challenges of virtual hearings to budget
strategies.

In terms of general resources, the Amer-
ican Bar Association has done a good job of
collecting on one page a variety of COVID-
related resources of importance to the judi-
ciary at https://www.americanbar.org/

Many specialty organizations have also
provided strong resources that may relate
to your specific court. Admittedly, some
are stronger than others. The National
Association of Drug Court Professionals is
an example of a stronger page as they have
assembled good resources for treatment
courts related to operations in the age of
COVID at https://www.nadcp.org/. So
don’t forget to check the specialty organi-
zations related to your court for the help
they can provide.

Finally, you may want to check the
resources being provided to those appear-
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ing before you. A popular tract circulating
extensively among some trial lawyers is the
recent white paper from the American
Board of Trial Advocates. The white paper
is called Guidance for Conducting Civil
Jury Trials During the COVID-19 Pandemic
and is the basis for a number of arguments
being made in courts and discussion fora
around the country. You can review it at
https://www.abota.org/

ETHICS

One of the websites that should be
bookmarked for every judge is the page for
judicial ethics resources from the National
Center for State Courts overseen by our
own contributor Cynthia Gray. We learn,
and sometimes are entertained, by reading
about the mistakes of others. Part of my
regular ritual while I lunch at my desk is to
check the blogs quick updates on judicial
ethics cases at https://ncscjudicialethics-
blog.org/. 1 cant count the lessons I've
learned there or the problems I've avoided
by learning from mistakes of others
reported there.

SOCIAL SCIENCE FOR THE COURTS

The American Psychology Law Society
(APLS) has made their recent white paper
on eyewitness identification accessible to
the public. You can find it at https:/psyc-
net.apa.org/. The title is Policy and Proce-
dure Recommendations for the Collection
and Preservation of Eyewitness Identifica-
tion Evidence. The white paper is quickly
making the rounds and will likely be the
basis of a request in your courtroom soon.
APLS assembled six senior eyewitness
researches and developed nine recommen-
dations for eyewitness identification proce-
dures. The report is eye-opening and
timely given developments in judiciaries
around the country on eyewitness identifi-
cation reliability issues.

Related to the APLS white paper, many
states have started looking more seriously
at instructing jurors on the unique chal-
lenges of eyewitness identifications. For
example, you can find California’s model
instruction at https://www.justia.com/ and
Massachusetts’ model instruction at
https://www.mass.gov/.

Readers with a good memory will also
note the recent Court Review article, “Do

Judges’ Instructions About Eyewitnesses
Really Work?”, found in issue 55:3. You
can easily access that thought-provoking
discussion at http://aja.ncsc.dni.us/

BANKRUPTCY, ANSWERING
COMMON QUESTIONS

The Federal Judicial Center is the
research and education agency of the judi-
cial branch of the United States Govern-
ment. Senior researcher Jason A. Cantone
curates a special topics page focused on
federal-state cooperation at www.fjc.gov/
fedstate. Resources that judges, attorneys,
and other legal professionals can use to
inform others and learn about bankruptcy-
related topics were recently added to the
page. In furtherance of its work with the
Judicial Conference Committee on Fed-
eral-State Jurisdiction, the Center con-
tacted bankruptcy judges, state trial court
judges, court administrators, and clerks to
identify commonly asked questions about
bankruptcy. These individuals shared
many materials used across the country to
help others better understand bankruptcy.
The new resources combine the many
materials and lessons learned into a series
of usable, easily adaptable resources for
anyone leading educational sessions about
bankruptcy. Topics include bankruptcy
overview, automatic stay, bankruptcy dis-
charge, family law, and foreclosure. For
more information on these materials, con-
tact Dr. Cantone at fedstate@fjc.gov.
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