mal Opinion 2020-014, entitled “Judicial Participation in
Public Demonstrations and Rallies”26; Colorado Judicial
Ethics Advisory Boards Advisory Opinion 2020-02,
regarding whether judges and their staff may properly use
social media to make public posts condemning racism and
to express general support for various reforms being dis-
cussed in the public arena?’; Connecticut Committee on
Judicial Ethics Opinion 2020-03 concerning participation
in “A Silent March of Black Female Attorneys of Connecti-
cut” by meeting the marchers at the steps of the Connecti-
cut Supreme Court and reading an excerpt from the state
constitution28; Florida Advisory Opinion 1995-41, which
permitted judges to attend a candlelight vigil held by
“Mothers Against Drunk Driving” (MADD) because it was
“not an event calling for changes in the law, such as harsher
penalties for impaired drivers™2?; Indiana Advisory Opin-
ion 2020-1, which cautioned judges about attending and
participating in marches, demonstrations, vigils, protests,
and other public events aimed at addressing various social
issues3%; New York Advisory Opinion 2017-108 disallow-
ing judges’ participation in a “Call to Service and Compas-
sionate Workshop” sponsored by local child advocacy
groups that honored victims of child abuse victims and
survivors3!; New York Advisory Opinions 2020-5932 and
2004-9133, and New Jersey Advisory Opinion 2008-1,
which prohibited judges from participating in candlelight
vigils for victims of domestic abuse.3*

A readable and helpful guide for judges seeking to better
understand the ABA Model Code of Judicial Conduct and the
state requirements patterned after it is Judge Raymond J. McK-
oskis 2017 book, Judges in Street Clothes: Acting Ethically Off-the-
Bench. 35

Some Final Thoughts for Judges Seeking Racial Justice
within Ethical Bounds

As citizens and lawyers, judges must make choices in this time
of unprecedented turmoil as the nation struggles to properly
respond to widespread racial unrest amid a pandemic that has
altered virtually every aspect of daily life. While what the authors
propose may seem simplistic, none is an anodyne. To begin with,
you must carry out your responsibilities as a judge. Consistent

with the ABA Model Code, we are reminded by the Code of Con-
duct for United States Judges that “an independent and honor-
able judiciary is indispensable to justice in our society,” and that
our faithfulness to these standards, which are reiterated in other
judicial codes of conduct, is essential “so that the integrity and
independence of the judiciary may be preserved.”®

We encourage each judge to consider first the ethical restric-
tions placed upon your position. Then, within those constraints,
develop a plan of meaningful action, which we recommend
include these measures: learn, teach, give, and vote your con-
science. While “learn, discern, and return” lacks the popular
appeal of a title such as “eat, pray, love,” we urge you to consider
these steps. “Learn” more about the racial history of our nation,
the disparate treatment of minorities, and how to effectuate the
civil rights guaranteed by the United States Constitution; “dis-
cern” the ethical limits placed upon your actions on the bench
and as a private citizen; and “return” to the greater good of soci-
ety by giving of your time, talent, and money to appropriate
causes and organizations, as well as exercising your precious
right to vote even where you cannot engage in partisan politics.

Judge Page sits on the United States Armed Ser-
vices Board of Contract Appeals (ASBCA). She has
a BA and MS (biology) and a JD from the Univer-
sity of Louisville, and an MJS and PhD (judicial
studies) from the University of Nevada, Reno. The
views expressed herein are strictly those of the
author;, and do not represent those of the United
States Department of Defense or the ASBCA.

Justice Torres is a justice on the Supreme Court of
Guam and served two terms as chief justice of
Guam. He has a BBA from the University of Notre
Dame and a JD from Harvard Law School.

26. California Supreme Court Committee on Judicial Ethics, Formal
Opn. No. 2020-014 (July 20, 2020), https://wwwjudicialethic-
sopinions.ca.gov/wp-content/uploads/CJEO-Formal-Opinion-2020-
014.pdf.

27. Colorado Judicial Ethics Advisory Board, Advisory Opinion 2020-
02 (July 17, 2020), https://www.courts.state.co.us/userfiles/file/
Court_Probation/01st_Judicial _District/C_J_E_A_B_%20Ad_%200
P_%202020-02.pdf.

28. Connecticut Committee on Judicial Ethics, Informal Opinion No.
2020-03 (June 5, 2020), https://jud.ct.gov/Committees/ethics/
sum/2020-03.pdf.

29. Florida Judicial Ethics Advisory Committee, Opinion 95-41 (Dec.
19, 1995), htp://www.jud6.org/legalcommunity/legalpractice/
opinions/jeacopinions/ninet5/95-41.html.

30. Indiana Judicial Qualifications Commission, Advisory Opinion 1-
20 (July 20, 2020), https://www.in.gov/judiciary/jud-qual/files/jud-
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qual-adops-1-20.pdf.

31. New York Advisory Committee on Judicial Ethics, Opinion 17-108
(Sept. 7, 2017), http//www.nycourts.gov/legacyhtm/ip/
judicialethics/opinions/17-108.htm.

32.1d., Opinion 20-59 (May 19, 2020), https://nycourts.gov/
legacyhtm/ip/judicialethics/opinions/20-59.htm.

33.1d., Opinion 04-91 (Sept. 14, 2004), https://www.nycourts.gov/
ipjudicialethicsopinions/04-91_.htm.

34. New Jersey Advisory Committee on Extrajudicial Activities, Guide-
lines for Extrajudicial Activities (May 2004), http://njlegallib.
rutgers.edw/misc/EJ_guide_anno_2004_May.html.

35. See McKoski, supra n. 19, at 10-13, 55.

36. Code of Conduct for United States Judges, Canon 1 (2019),
https://www.uscourts.gov/sites/default/files/code_of_conduct_for_
united_states_judges_effective_march_12_2019.pdf.






Charting a Path Forward

to Create Justice for All

If we are willing to search for new ways to solve
old problems, if we are willing to put our egos aside
and remember that it is not about us, if we are willing
to work our tails off, if we are willing to work
together, I know that we can build a justice system
that will not only dispense fair, sensible, and efficient
justice, that will not only help to address the formida-
ble problems faced by so many of the [residents of our
communities], we can be a model for the nation and
for the world.” —Chief Justice Ralph D. Gants!

are not yet over. Chief among them are the dual crises of coro-

navirus and racism, challenges which are distinct, yet undeni-
ably intertwined. Existing research indicates that members of
poor and minority groups are less likely than their white and
higher-income counterparts to seek help when they experience a
civil legal problem. Indeed, roughly three-quarters of the mem-
bers of poor and minority groups do not seek legal help when
they experience such problems.2 Frequently, people’s legal prob-
lems are connected to other issues in their lives, including
domestic violence, substance abuse, mental health, poverty, or
lack of housing or employment.3 This article showcases the Jus-
tice for All Initiative as one way forward for courts and a broad
range of partner stakeholders to increase capacity and address
the challenges faced by all people—with special emphasis on
those traditionally underserved—with unmet civil legal needs.
Through grants and engagement in fourteen states and the Dis-
trict of Columbia, the Justice for All Initiative (JFA) has sup-
ported systems-oriented strategic planning and systemic collabo-
ration to establish new ways for all people with unmet civil legal
issues to get the help they need, in the form they need it, when
they need it. 4

The pandemic has cast a spotlight on systemic inequity and

I t has been an unprecedented year, and the challenges we face

how those with less education, less money, and fewer resources
bear a disproportionate burden of the suffering. Public health
officials have long known that systemic racism is a public health
issue, and Black, Latinx individuals, and Native and Indigenous
Americans have experienced a disproportionate burden of pan-
demic-related infections and deaths. The killings of George
Floyd, Brionna Taylor, and Ahmaud Arbery brought into sharp
focus the issue of racial inequity, in terms of not only policing,
but also the pervasiveness of systemic racism.

Race affects who can flee from a viral hotspot to a second
home and who shares a roof with family members across gen-
erations. It affects access to running water, sewage, and sanita-
tion facilitates. Tt affects who is able to work remotely and who
has to leave home to work and keep society afloat. It affects
who has easy access to testing and who puts off treatment
because of the worry about the costs. All of this is to say, race
plays a major role in who lives, who dies, and who gets help.
And as such, the fracture lines of society have been horribly
exposed, with people of color living in underserved communi-
ties hardest hit.

Between half and two-thirds of the U.S. population confront
at least one civil justice problem each year, commonly affecting
health, housing, employment, or money; this includes issues of
wage theft, eviction, debt collection, bankruptcy, domestic vio-
lence, mortgage foreclosure, immigration, obtainment of public
benefits, access to special education services, and the care and
custody of children and dependent adults.5 When these issues
are not resolved effectively, it can result in homelessness, poverty,
illness, injury, or family instability. Despite their seriousness,
most of these civil justice issues receive no legal attention: those
who experience them get no legal counsel, and they are not
brought to court. Instead, those who experience most of these
unmet civil needs—commonly referred to as a justice gap—must
figure out how to address these problems on their own. The
access-to-justice gap is a crisis of exclusion and inequality. Only
some people, and only some kinds of justice problems, receive

Footnotes

1. This quotation is taken from remarks made by Chief Justice Gants
during his installation ceremony to become Chief Justice of the
Supreme Judicial Court (July 28, 2014). Before his untimely and
tragic death in September 2020, Chief Justice Gants also served as a
founding co-chair of the National Justice for All Advisory Commit-
tee.

2. See, e.g., RL. Sandefur, Accessing Justice in the Contemporary
USA: Findings from the Community Needs and Services Study
(2014).

3. Matthew Desmond writes about the importance of residential stabil-
ity and the “heavy toll” that eviction exacts on families, communi-
ties, and children. “Losing your home and possessions and often
your job; being stamped with an eviction record and denied govern-
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ment housing assistance; relocating to degrading housing in poor
and dangerous neighborhoods; and suffering from increased mater-
ial hardship, homelessness, depression, and illness—this is eviction’s
fallout.” M. DESMOND, EVICTED: POVERTY AND PROFIT IN THE AMERICAN
City (2017), at 298.

4. JFA is housed at the National Center for State Courts in collabora-
tion with the Self-Represented Litigant Network. The fourteen states
who have received direct JFA grants as of January 2021 are Alaska,
Colorado, Florida, Georgia, Hawai’i, Illinois, Kentucky, Louisiana,
Massachusetts, Michigan, Minnesota, Montana, New Mexico, and
New York.

5. See, e.g., Legal Services Corporation, The Justice Gap: Measuring
the Unmet Civil Legal Needs of Low-Income Americans (2017).



legal resolution. The access-to-justice gap is also systemically
unequal: some groups (wealthy people and white people, most
often) get more access than other groups (like poor people and
racial minorities).

As the nation confronts issues of racial justice and equitable
treatment for all, state court leaders are looking at ways to reduce
disparities in their operations, and at how efforts to modernize
court procedures can help. In statements and guidance, state
court leaders have acknowledged that severe racial disparities are
not merely an unfortunate byproduct of a race-blind system, but
the manifestation of discrimination embedded in the system
itself.6 Many of these state court leaders see racial equity consid-
erations as among the most critical they face as they oversee court
operations. Long-standing concerns about racial disparities may
be most prevalent in the criminal courts, but they play significant
roles in civil courts as well. Among the many huge questions this
raises are:

* How do people find out that their problems have a
potential legal solution?

* How can an overextended civil legal aid and pro bono
system meet the needs of all those with civil legal issues
when they are already turning away more people than
they are able to serve?

» Have courts developed the necessary self-help resources
to educate people—especially those with traditionally
unmet civil legal issues—about the substantive and pro-
cedural law necessary to engage the legal system?

* How can the processes for dealing with housing disputes
or civil debt claims, for example, be changed to ensure
fair treatment of litigants, regardless of race?

* Have court reforms made it easier for people to represent
themselves, whether in remote, online, or in-person
court proceedings?

* How does the digital divide affect people’s access to the
courts?

There are many ways that state courts and their partners can
and must respond to the challenges of the pandemic and racism.
This work has never been more urgent.

As such, it is important to share the JFA framework and early
lessons from states that have adopted it so that other jurisdictions
can use these tools and benefit from their experiences to help
meet the moment. This paper will describe the JFA framework
and will offer several tangible examples of how it has been
applied by participating state courts and their partners to expand
access to justice. While this kind of intentional strategic planning
is undeniably resource-intensive and challenging, it has help to
build the “institutional muscle” necessary to address the needs of
all people with unmet civil legal needs and will help participating
jurisdictions meet these challenges in the months and years
ahead.

WHAT IS JUSTICE FOR ALL?

The aim of JFA is a reframing of
the concept of what the justice “sys-
tem” means. A brief history of JFA
begins with national leadership
from the Conference of Chief Jus-
tices and Conference of State Court
Administrators. In 2015 these bod-
ies unanimously passed Resolution
5, Reaffirming the Commitment to
Meaningful Access to Justice for
AlL7 This resolution recognized the
significant advances in the access-to-justice field over the past
decade and concluded with a call to action to achieve the aspira-
tional goal of meaningful access to justice for all:

“Long-standing
concerns
about racial
disparities may
be most
prevalent in
the criminal
courts ...”

... the Conference of Chief Justices and the Conference
of State Court Administrators support the aspirational goal
of 100 percent access to effective assistance for essential
civil legal needs and urge their members to provide leader-
ship in achieving that goal and to work with their Access to
Justice Commission or other such entities to develop a
strategic plan with realistic and measurable outcomes; and

.. . the Conferences urge the National Center for State
Courts and other national organizations to develop tools
and provide assistance to states in achieving the goal of 100
percent access through a continuum of meaningful and
appropriate services.

By accepting the challenge of Resolution 5, access-to-civil-jus-
tice experts launched the JFA Initiative. To begin, a national JFA
Advisory Committee of incredible national thought leaders was
formed to develop the JFA framework and guidance and to deter-
mine the multistage process for how state teams could plan and
then achieve systemic access-to-justice change. This national JFA
Advisory Committee—including leaders within state supreme
courts and state court administration, national legal aid organiza-
tions, the Self-Represented Litigation Network, bar associations,
and access-to-justice commissions—were propelled by the desire
to solve the access-to-justice gap creatively and collaboratively.
Significantly, the Public Welfare Foundation, the Kresge Founda-
tion, the Open Society Foundations, and the JPB Foundation
have each provided generous support to fund this work nation-
ally and locally.

The goal of JFA is every bit as fundamental as its name sug-
gests: to help courts and their partners reimagine what the justice
ecosystem must be to assist all those who need civil legal help. At
its most basic, JFA has four main objectives:

1. Identify the existing spectrum of legal services, from self-
help legal information, to unbundled legal services, to
full legal representation;

6. CCJ/COSCA, Resolution 1: In Support of Racial Equality and Justice
for All (proposed July 2020), https:/ccj.ncsc.org/__data/
assets/pdf_file/0029/42869/07302020-Racial-Equality-and-Justice-
for-All.pdf.

7. CCJ/COSCA, Resolution 5: Reaffirming the Commitment to Mean-
ingful Access to Justice for All (adopted as proposed, 2015),
https://ccj.nesc.org/__data/assets/pdf_file/0013/23602/07252015-
reaffirming-commitment-meaningful-access-to-justice-for-all. pdf.
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" . 2. Analyze gaps in service to
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)
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with inventory, those gaps; and

reflecﬁonl and 4. Identify the ways that the JFA
anCIYSiS ” team will sustain momentum

and measure progress toward
providing 100% access to
justice for all.

Traditionally, courts and the legal community focus their
efforts on serving the people turned away by civil legal aid
providers and those who end up representing themselves in
court.8 To be clear, it is hugely important that courts and the
legal community provide the resources to address the needs of
those who seek free or low-cost legal representation and cannot
find it, as well as those who must handle their civil court cases
on their own, without legal representation. And yet, JFA
demands a wider scope: helping all people with unmet civil legal
needs, including both those who take action on their legal needs
as well as those who do not realize that their problems have a
legal component.

JFA guides state teams to collaborate with a wide range of
legal and nonlegal stakeholders to work together, share
resources, and, ultimately, build capacity so that all people get
the appropriate help to address their civil legal needs. As a vital
part of this work, state teams must form new collaborations
among diverse partners, including nonlegal stakeholders such as

direct human services providers, libraries, schools, community
organizations, faith communities, law enforcement, and other
state and local branches of government.

As with any thoughtful reform, the process starts with inven-
tory, reflection, and analysis. JFA calls for state teams to conduct
a careful inventory of their existing processes, partners, self-help
services, and anything that will influence the court users’ experi-
ence and ability to get their legal needs met. At a conceptual
level, JFA teams use this period to better understand what kinds
of legal problems people face, where legal information and legal
representation is currently available,® and where people currently
turn for help, including to medical professionals, faith leaders,
public librarians, or others. Taking this broader approach is not
the conventional instinct within the legal community. After all,
our system of state courts was designed by and for trained legal
advocates, but this lawyer-centric approach is not meeting the
needs of the majority of those who need assistance within the
courts.

This JFA analysis includes looking at fifteen different compo-
nents of the access-to-justice system, which includes:

o Stakeholder Capacity and Governance of Traditional
Stakeholders;10

e Emerging Practices and Innovations;!!

¢ Judicial and Court Staff Education;!2

* Consumer Needs and Experience;!3

o Self-Help Centers and Plain Language Forms;!4

o Triage and Referral;!5

* Non-lawyer Services;1

 Limited Scope Representation;!7

8. By “legal community,” we mean to include state access-to-justice
committees, task forces or commissions, state and local bar associa-
tions and bar foundations, civil legal aid and pro bono organiza-
tions, law school clinics and pro bono programs, IOLTA and other
legal aid funders, and modest means incubators.

9. This must include information about available legal programs, includ-
ing the scope of the services, target populations for services, service
priorities, service restrictions, geographic reach, service-delivery num-
bers, and which, if any, legal and nonlegal entities with whom they
partner. And this must also include allied professionals that people
access, including as it relates to housing, employment, education,
safety and security, food security, health care, and public benefits.

10. The “Stakeholder Capacity and Governance of Traditional Stake-
holders” component offers insight into the structure of all stakehold-
ers engaging in the JFA process to inform what roles different players
can take in access-to-justice activities. For example, courts cannot
undertake substantive law reform, although community groups can.
Likewise, legal aid providers funded by the Legal Services Corpora-
tion (LSC) cannot handle class-action litigation, but private attor-
neys or non-LSC-funded legal aid providers can.

11. The “Emerging Practices and Innovations” component asks the pro-
ject team to mark the frontier of innovation today. This component
is often changing and will depend on the jurisdiction and the stake-
holder.

12. The “Judicial and Court Staff Education” component focuses on the
investment state and local courts make in educating judges and
court staff about how to engage with people without lawyers ethi-
cally and effectively. For judges, these education efforts typically
focus on the procedural and substantive rules that govern their
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work, while court staff education can be framed in terms of offering
the highest level of customer service possible as neutral and impar-
tial public servants.

13. The “Consumer Needs and Experience” component is designed to
help inventory how stakeholders learn about the publics needs and
experiences in and outcomes from the civil justice system, with a
focus on the individual court user’s experience. The JFA project team
is encouraged to collect data on how various stakeholders incorpo-
rate user experience in their work.

14. The “Self-Help Centers and Plain Language Forms” components
focus on the delivery of assisted and unassisted legal self-help to the
public, which can also be provided in-person, remotely, or as posted
on a website, as well as the promulgation and maintenance of stan-
dardized, plain-language forms that address common areas of need.

15. The “Triage and Referral” component focuses on how courts, civil
legal aid, and pro bono providers assess and sort inquiries for legal
help. The gold standard is for a robust and integrated triage that
assesses what services an individual and situation need and then is
followed by appropriate, connected, and verified referrals.

16. The “Non-lawyer Services” component assesses the development of
non-lawyer services, that is, people and things (e.g., computer and
smartphone applications, fixed-choice forms, books, do-it-yourself
kits, human beings) that are not lawyers but can help people with
legal and procedural information.

17. Most jurisdictions have amended their rules of ethics and procedure
to allow for limited scope representation, otherwise referred to as
unbundled or discrete task legal assistance. The “Limited Scope Rep-
resentation” component measures the acceptance by the courts and
adoption of limited scope representation by the bar.



o Full Representation;!® and
* Community Integration and Prevention.1?

This framework offers sample survey questions for court users
and nontraditional partners, topics to inventory and consider,
and other resources to allow an interested jurisdiction to analyze
its progress as it relates to each component. The JFA framework
is adaptable, allowing for modification to account for unique
needs and resources of each participating jurisdiction. JFA state
teams have approached the challenges of this project and the cur-
rent events of the past year in different ways, and as such, each
jurisdiction must customize the strategic planning/inventorying
in a way that makes sense for its needs.

LESSONS LEARNED AND INITIAL SUCCESSES OF THE
JFA PROJECT

JFA was designed as the scaffolding to support states working
to better understand the existing capabilities and resources that
support access to justice and to identify ways to fill in gaps of ser-
vice to reach those who have been unable to obtain the legal help
they need. As the many examples below will demonstrate, JFA
has begun to change each participating state’s access-to-justice
landscape in a sustainable way as part of building a more inte-
grated and more interconnected system to accomplish a common
vision of meaningful access to justice for all. Put another way, JFA
offers new thinking and new approaches that have helped partic-
ipating states to focus their vision and chart a path forward to ful-
fill that vision.

CONVENING DIVERSE PARTICIPANTS CREATES A
ROBUST OPPORTUNITY FOR CHANGE

Expanding access to justice requires innovation and moving
past the idea that an attorney or a courtroom is the best or only
solution for meeting legal needs. Partnering across legal, social
services, medical, and information providers to address the array
of justice needs that people face may be critical to early detection,
diagnosis, and intervention to empower people to solve their
problems before they find themselves in the legal system. Part-
nerships with nontraditional partners are vital to extend the
reach of existing legal help.

A core component of JFA is a recognition of the power of lis-
tening to new voices and partnering with diverse stakeholders.
By reframing justice as more than the traditional legal system, it
freed up JFA teams to think of this as an ecosystem of intercon-
nected services provided by both legal and nonlegal service
providers who address the myriad of issues that people
encounter. Unless justice needs are addressed together, individ-
ual problems will persist.

Surveys, focus groups, and com-

A . “A core
munity-listening sessions exposed t of
barriers invisible to traditional compoqen o

JFAis a

access-to-justice partners, and they
also highlighted existing resources
that were not being exploited. Many
states found that the act of meeting
created a knowledge base of
resources that had previously been
siloed, unknown to all but those
who had created or regularly used
them.

JFA states engaged with diverse partners in ways that fit their
unique geographies and communities. Some of the many exam-
ples include:

recognition of

the power of
listening to

new voices ...”

* Alaska used a social-network-analysis tool to identify the
nontraditional legal partners to join in maximizing
human capacity to solve legal problems.

* Michigan completed a thorough assessment of its civil
justice system through town hall meetings, stakeholder
surveys, virtual focus groups, and work group summits
with more than 100 stakeholders, including members of
the public, court administrators, judges, civil-legal-aid
agencies, community organizations, public libraries, and
domestic-violence-shelter advocates.

e Minnesota partnered with United Way and thus had
access to a large and robust net of human-services
providers.

* Georgia and New York found strong partnerships in pub-
lic and law libraries to serve traditionally underserved
communities in rural and suburban communities.

 Kentucky began to train legal navigators in drug recovery
centers to serve the often-unmet legal needs of those liv-
ing in recovery.

Several states found partners in the business community, orga-
nizations like the AARP, faith-based coalitions, medical
providers, and so many others. When applied correctly, JFA
information gathering identifies the networks where people with
unmet civil legal needs have been and are currently going to look
for legal information, especially when they might not yet realize
that their problem is a legal one.

Interestingly, several JFA teams discovered that rural commu-
nities were often more connected and coordinated than their
urban counterparts.20 These existing rural networks have served
as models for larger communities in maximizing the human
capacity to solve problems.

18. The “Full Representation” component addresses how full legal rep-
resentation fits into the full picture. Because there is such unmet
need, full representation should be reserved for people with circum-
stances so complex or for whom a negative outcome is so devastat-
ing that full representation is the only way to address the issue.

19. The “Community Integration and Prevention” component contem-
plates collaborative partnerships with robust information exchange,
early issue identification, cross-training between organizations and
stakeholders, and all associations and practices that can integrate
community resources into provider and court services to intercede

“upstream” of the potential legal problem.

20. For example, the Alaska JFA team concluded that “Rural community
hubs show a higher density of collaboration and great number of
connections between partner organizations than larger communi-
ties.” Alaska JFA Report, https://www.ncsc.org/__data/assets/pdf_
file/0022/25519/ak-jfa-plan.pdf, at 20. This study revealed that a
high number of organizations located in rural hub communities
have strong ties and relationships with Anchorage- and Fairbanks-
based organizations.
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