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Instream Flow Legislation
Sandra B. Zellmer,! Professor UNL College of Law

Introduction

In the west, state law historically considered water left in the stream to be wasted.
Western states, which rely heavily on diversions to meet their water needs, have encouraged full
appropriation of rivers and streams. In many cases, however, diversions have resulted in the
depletion of stream flow reliant ecosystems and adversely affected fish, wildlife, recreation and
river navigation.

Today, protective instream flow legislation has been implemented in many states across
the nation.> Without protection, “[s]Jalmon populations were crashing, riparian habitat was being
lost, and . . . legendary rivers like the Rio Grande had become little more than concrete-lined
conduits. , People began to demand that the law protect the rivers they fished, rafted, and
admired.”

While the majority of western states have enacted some form of instream flow legislation,
the parameters of the legislation and on-the-ground implementation vary widely from state to
state. For example, since the passage of its instream flow legislation in 1984, only 247 miles
(2%) of Nebraska’s 12,371 miles of streams and rivers have received some protection through
instream flow appropriations (8 miles on Long Pine Creek and 239 miles on the Platte River).*

This memo provides a brief overview of Nebraska’s instream flow law and draws
comparisons to the approaches taken in other western states. It analyzes the following issues: (1)
the ecological and economic benefits of instream flow protection; (2) which water sources may be
used for instream flow appropriations; (3) who may obtain instream flow rights; (4) the purposes
for which instream rights may be appropriated; and (5) miscellaneous restrictions on instream
flow appropriations. Although this memo focuses on state law, the reader should note that federal
legislation, especially the Endangered Species Act and the Clean Water Act, often plays a major
role in protecting instream flows.

I. The Benefits of Instream Flow Protection

Protection of instream flows benefits both ecological and economic interests. Adequate
stream flows are the essence of what makes a stream or river. As such, they contribute to many
ecosystem goods and services, including filtration, dilution of sewage and other effluents,
livestock watering, increased land values, fish and wildlife needs, and recreational forms of all
types, such as fishing, hunting, boating and aesthetics). Instream flows also supply cooling water
for electrical generating plants, hydro-electric power, drinking water sources and groundwater
recharge. Maintaining instream flows also benefits riparian wetlands, which in turn help absorb
flood waters and polluted runoff, provide wildlife habitat, keep exotic species in check, and
promote economic vitality for nearby communities.® The State of Nebraska Policy Issue Study on
Instream Flows lists fishery resources, recreation and aesthetics, compliance with interstate
compacts and judicial decrees, hydroelectric power, aquifer recharge, subirrigation, navigation,
wildlife, wild and scenic rivers, and water quality as instream water uses.®

A significant proportion of Nebraska’s future economic vitality could potentially revolve
around its streams and rivers if instream flows are protected. Examples include ecotourism on the
central Platte for birdwatching; ecotourism on the Niobrara for canoeing and tubing; and
ecotourism on the Missouri from boating and other recreational uses.” The 2001 U.S. Fish and
Wildlife survey provides the following monetary values for recreational activities in Nebraska:



Fishing - $306.6 million; Wildlife-Watching - $210.7 million; Hunting - $306.1 million.® A 1996
study shows that expenditures related to wildlife-watching on the central Platte totaled between
$13-20 million, with over 75% originating from residents of other states.®

Il. Water Sources for Instream Flow Appropriations

Almost every western state with an instream flow law addresses what source of water can
be utilized for instream flow appropriations. In Nebraska, appropriations for instream flows can
utilize unappropriated water or, if there is insufficient unappropriated water available, stored
water.™® According to the Nebraska Supreme Court, the statutory term “available” means “fairly
dependable and continuous.”** Arizona, Alaska, and Idaho share Nebraska’s requirement that the
instream flow waters must come from unappropriated sources. The other western states either
explicitly allow for additional sources or place no restriction upon the source of instream flow
appropriations. Limiting instream appropriations to only unappropriated sources limits
Nebraska’s ability to protect instream flows, and places Nebraska’s instream flow law among the
most restrictive in the west.

The instream flow statute further restricts “available” water by requiring that there be
“unappropriated water available to provide the approved instream flow rate at least twenty
percent of the time during the period requested.”*® The twenty percent limitation in Neb. Rev.
Stat. 8 46-2,115 stands alone among the other western states, none of which require that water
appropriated for instream flow use be available for any particular amount of time. In 2005, the
Nebraska legislature considered a bill that would have made the availability requirement even
more stringent. LB 1226 proposed to change 846-2,115 to require that the unappropriated water
be available eighty percent of the time.™® This change would have resulted in a drastic reduction
of instream flow protections. The amount of unappropriated water in Nebraska is limited, and the
existing requirement that instream flow rights be granted only for “unappropriated” water already
inhibits the state’s ability to protect instream flows with water from sources like donations or
purchases.**

[ll. Who Can Appropriate Instream Flows?

Nebraska also takes a restrictive approach with regard to the entities allowed to obtain
instream flow appropriations. Where many states allow individual citizens to petition the state
for instream flow rights or to change the purpose of their existing water rights to use it for stream
flows, Nebraska Revised Statute § 46-2,108 allows only the Game and Parks Commission and the
Natural Resource Districts to own an instream flow right. Out of 23 Natural Resource Districts
(NRDs) in the state with authority to obtain instream flow appropriations, only one NRD has
attempted to apply for an instream flow appropriation since 1984; the Central Platte NRD now
holds instream flow appropriations on the Platte River for fish and wildlife purposes.®

Nebraska law does allow individuals to change the purpose of their water right to
instream flows,® but the consequences of such a change are unclear. Fear of losing one’s water
right to the state may deter people from converting their current use to instream flow. This
lingering question may be an appropriate subject for future legislation.

IV. For What Purpose may Instream Flows be Appropriated?

States can benefit in a number of ways by maintaining natural flow regimes in their
streams, but state laws vary with respect to which benefits are deemed worth the cost of having
less water to appropriate for other purposes. The most widely cited purpose for which an
instream flow can be appropriated is to benefit fish and wildlife.!” Recreation is also a
recognized purpose in most states.’®* Fewer western states explicitly allow instream flows for
navigation, water quality or aesthetics.®



In comparison with other western states, Nebraska recognizes relatively few allowable
purposes. Nebraska law allows instream flows to be appropriated “to maintain the existing
recreational uses or needs of existing fish and wildlife species.”® The Nebraska Supreme Court
has upheld an instream flow appropriation to preserve Platte River wildlife species.?

It is not clear whether the legislature intended the word “existing” to serve as a limiting
term. The issue has not been litigated, but arguably instream flows could not be appropriated to
feed man-made recreational lakes created after the law’s effective date, or to protect any species
of fish or wildlife that is discovered or introduced into an area after the law’s effective date.
Nebraska is the only state that uses this particular limiting term.

The Nebraska statute also appears to restrict instream flow purposes to the maintenance
(not enhancement) of existing recreational uses and fish and wildlife needs.? Along with other
areas described above, this makes Nebraska’s instream flow provision among the most restrictive
western statutory schemes.

V. Other Restrictions

Nebraska’s instream flow legislation includes other miscellaneous substantive and
procedural restrictions on instream flow appropriations. As in all western states, instream flows
in Nebraska must not interfere with senior surface water appropriations.?® Most instream flow
programs are of recent vintage, with junior priority dates, so they can only safeguard the stream
against diversions by subsequent new users.”* Also, instream flow appropriations can only be
applied to the segment of the stream indicated in the application, and once the water passes
through that segment, all rights to it are relinquished.”

In addition, Nebraska, like most states, imposes a“public interest” review on instream
flow applications. However, a unique aspect of Nebraska law explicitly requires instream flow
appropriations to be weighed against specified economic and social values.?® In other words,
although instream flows for recreation, fish, and wildlife have been statutorily recognized as
beneficial uses in Nebraska, an application for one of these uses may only be granted if the
balance tips in favor of the application over other economic and social considerations, such as
induced recharge for municipal water systems and water quality maintenance.?’” The Department
of Natural Resources is charged with making these determinations, and the Nebraska Supreme
Court has upheld the DNR’s denial of trans-basin diversions under the public interest standard
due to the potential for adverse effects on wildlife and endangered species in the basin of origin
and the unavailability of a dependable flow.?

Nebraska statutes also impose various procedural requirements on instream flow
applications. First, before the Department Natural Resources proceeds with a hearing on a
contested instream application, the applicant and opposing parties must attempt to resolve their
differences through mediation or arbitration.?® In addition, instream appropriations must be
reviewed every 15 years to determine if they are still in the public interest.*® Finally, instream
appropriations may be amended by the DNR if they would interfere with certain types of
applications, such as induced recharge for public water supply wells.*> These requirements are
unique to instream flow appropriations, and are not imposed on other types of public or private
surface water rights.

Conclusion
A comparison of Nebraska law to the water law of other western states demonstrates that
Nebraska’s existing instream flow legislation is quite narrow. Nebraska statutes impose a variety



of restrictions on instream flow appropriations, many of which are unique and even
unprecedented. Rather than restricting instream flow appropriations even further, it may be wise
to expand instream flow protections to keep pace with contemporary norms by protecting and
enhancing the value of ecosystem services such as pollution filtration, wildlife habitat and
recreational activities.
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