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I. INTRODUCTION 

Relative to other western states, Nebraska is rich in ground 
water.1 In 1975, only California and Texas exceeded the state in 
ground water withdrawals and in the number of irrigated acres.2 
Nearly 2 billion acre feet3 of ground water underlie Nebraska, 
enough to cover the entire state with 39 feet of water, yet ground 
water of good quality is in short supply or virtually unavailable in 
many parts of the state. Ground water supplies are generally lim- 
ited in southeast Nebraska and in the state's border counties, 
while in several other areas ground water supplies are being 
mined (withdrawn at rates significantly in excess of natural 
recharge) for i r r igat i~n.~ While 87% of the ground water used in 
1975 was for izrigation,5 ground water is also the primary source for 
other Nebraska water uses. In 1975 ground water supplied 99% of 
total municipal water use, 83% of rural domestic and stock water- 
ing use, 78% of the cooling water for power plants, and 10076 of 
self-supplied industrial water use? Other ground water uses in- 

1. As used in this article "the western states" refers to the seventeen contigu- 
ous western states that to some extent follow the doctrine of prior appropria- 
tion in allocating rights to use water resources. These states are: Arizona, 
California, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New Mex- 
ico, North Dakota, Oklahoma, Oregon, South Dakota, Texas, Utah, Washing- 
ton, and Wyoming. 

2. G. MURRAY & E. REEVES, ESTIMATED USE OF WATER IN THE UNJTED STATES IN 
1975, a t  2425 (U.S. Geol. Survey Circ. 765, 1977). 

3. An acre foot of water is 325,851 gallons, or enough water to cover an acre of 
land one foot deep. An acre foot of water would be enough to irrigate a half 
acre of corn in most parts of Nebraska, and would supply a family of five for 
one year. 

4. R. BENTALL & F. SHAFFER, A V A I L A B ~  AND USE OF WATER IN NEBRASKA, 
1975, a t  1,32,35 (Neb. Water Survey Paper No. 48, Conservation & Survey Div., 
Univ. of Neb., 1979). 

5. The source of irrigation well and irrigated acreage figures is the well registra- 
tion data compiled in the Nebraska Natural Resources Commission Data 
Bank Information System [hereinafter cited as NRC Data Bank]. Estimates 
of irrigated acreage in Nebraska vary considerably. For a discussion of the 
various methods of estimating irrigated acreage see L. JANSSEN, IRRIGATION 
ACREAGE STATISTICS FOR NEBRASKA (Dep't of Ag. Econ. Staff Paper No. 1976- 
11, Univ. of Neb., 1976). See generally M. JOHNSON & D. PEDERSON, GROUND 
WATER LEVELS IN NEBRASKA, 1979, at 58 (Nebraska Water Survey Paper No. 
50, Univ. of Neb., July, 1980); K. MACKICHAN, ESTIMATED USE OF WATER IN THE 
UNITED STATES-1950, at  7 (U.S. Geol. Survey Circ. 115, 1951). 

6. R. BENTAU & F. SHAFFER, Supra note 4, at 88-89. These figures exclude the 
use of Missouri River water for power plant cooling and by Omaha for munic- 
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clude: maintenance of streamflow during dry periods; mainte- 
nance of lakes, particularly in the sandhills region; maintenance of 
marshes and wetlands; and subirrigation of plants where roots can 
reach ground water.7 All four of these "natural" ground water uses 
significantly affect fish, wildlife, and recreation, while subirrigation 
also has agricultural significance. 

Most western states have relatively complete g o w d  water 
laws which provide a clear basis for resolving the major ground 
water policy issues. However, Nebraska ground water law is not so 
completely developed because the relative abundance of ground 
water has postponed many of the user conflicts that are the basis 
of legislative or judicial precedents. When s i m c a n t  ground 
water development occurs the equilibrium of the ground water 
system (including hydrologically related streams) is changed. 
This can lead to water use conflicts, including well interference 
conflicts between individual ground water users; ground water 
mining, where the ground water resource is gradually depleted; 
conflicts between surface and ground water users, where ground 
water withdrawals reduce streadow and vice versa; and ground 
water quality degradation. The recent rapid development of 
ground water for irrigation in Nebraska is creating these user con- 
flicts, thereby forcing consideration of ground water policy issues 
previously ignored. 

In most western states the resolution of these conflicts is based 
on prior appropriation. In a few states, including Nebraska, the 
resolution of ground water conflicts is primarily based on common 
law principles. However, Nebraska ground water law has not yet 
fully addressed many of these topics. Historically, major develop- 
ments in Nebraska ground water law have tended to follow 
drought periods. The major question facing legislators is whether 
ground water policy decisions regarding ground water mining, sur- 
face-ground water interrelationships, ground water transfers, and 
ground water quality protection will be addressed piecemeal 
through litigation, through legislative reaction to perceived water 

, crises, or with a more deliberate consideration of water policy al- 
ternatives. 

This article is divided into three parts. The first section surveys 
western ground water rights law in order to identify how emerging 
water policy issues, not addressed by Nebraska ground water law, 
have been addressed in other western states. Unlike surface water 
law, most of which was established with the enactment of an irri- 
gation code in 1895, Nebraska ground water law has been evolu- 

ipal purposes. If such use is included, ground water use was 78% of total 
municipal use, and 35% of power plant cooling. Id, 

7. Id. at 80-82. 
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tionary. Thus, the second section provides a brief description of 
the technological and historical conditions affecting ground water 
development and use and how these factors have influenced the 
evolution of Nebraska ground water law. The third section de- 
scribes current Nebraska ground water law and explores the fu- 
ture direction of ground water law and policy. 

II. WESTERN GROUND WATER RIGHTS LAW 

The development of western ground water law reflects the ear- 
lier development of surface water law. In most states the doctrine 
of prior appropriation* has been applied to both surface and 
ground water. While there are many similarities in the allocation 
issues involving surface and ground water, significant differences 
exist. Surface water availability varies considerably within a sin- 
gle year and is replenished annually? The major question is how 

8. The doctrine of prior appropriation is based on two fundamental principles: 
(1) water rights (at common law) are acquired, not as an incident of land 
ownership, but by diverting water fkom a stream for beneficial use, and (2) 
conflicts are generally resolved on the basis of priority: the earliest ("se- 
nior") appropriator has a better right over subsequent ("junior") appropria- 
tors. In its modern version, appropriative water rights are acquired by 
application to a state water administrator, traditionally referred to as the 
state engineer. Priority is estabLished when the application is received by the 
state engineer, and is "perfected" (completed) when water is ultimately 
used. Conflicts between users are resolved by the administrative enforce- 
ment of priorities: when a senior appropriator is unable to divert the quantity 
of water to which he is entitled, he so informs the state engineer who admin- 
istratively orders upstream junior appropriators to stop diverting streamflow 
in inverse order of priority until the senior appropriator is able to divert the 
quantity of water to which he is entitled. See generally W. H m c ~ m s ,  WATER 
RIGHTS LAWS IN THE NINETEEN WESTERN STATES (completed by H. Ellis & J. 
DeBraal, U.S. Dep't of Agriculture, Misc. Pub. No. 1206 (1971, 1974 & 1977)). 

Appropriative water right disputes are sometimes resolved by preferences 
rather than priorities. Preferences are a constitutional or statutory enumera- 
tion of water use categories. A use higher on the list is a "superior" use; a use 
lower on the list is an "inferior" use. Under an absolute preference, a supe- 
rior junior appropriator is entitled to an inferior senior appropriator's water 
without regard to priority and without compensation. Under a compensatory 
preference, the superior junior appropriator is entitled to the inferior senior 
appropriator's water but must purchase or condemn it. Trelease, PTeferences 
to the Use of Water, 27 ROCKY MTN, L. REV. 133,13438 (1955) (the compensa- 
tory preference is Trelease's "power to condemn an inferior right" prefer- 
ence). 

9. For a description of the hydrologic cycle and its relationship to ground water 
written for a general audience, see H. BALDWIN & C. MCGUINNESS, A I~RIMER 
ON GROUND WATER (U.S. Geol. Survey, 1963); J. Crosby, A Layman's Guide to 
Groundwater Hydrology, in C. CORKER, GROUNDWATER LAW, MANAGEMENT 
AND ADMINISTRATION (Nat'l Water Comm'n Legal Study No. 6,1971); L. LEO- 
porn & W. LANBEEN, A PRIMER ON WATER (US. Geol. Survey, 1960); A MANUAL 
OF LAWS, REGULATIONS, AND INSTITUTIONS FOR CONTROL OF GROUND WATER 
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varying quantities of stzeamffow will be allocated annually. 
Ground water supply, in contrast, does not vary significantly dur- 
ing the year, and in the West, recharges slowly. Although seasonal 
well interference conflicts do occur which are analogous to surface 
conflicts, the more s i m c a n t  issue is unique to ground water law: 
how should ground water resources be allocated over time. The 
physical differences between ground and surface water has atired 
prior appropriation principles to be modified when applied to 
ground water allocation. This section describes the physical differ- 
ences between surface and ground water and their implications for 
water allocation policies. 

A. The Nature of the Ground Water Resource 

Both surface water (the water in lakes, rivers and streams) and 
ground water (the water stored in ground water reservoirs called 
aquifers) are ultimately derived from precipitation. Rainfall and 
melting snow feeds streams and lakes as overland runoff. Some 
precipitation soaks into the ground, slowly moving laterally until it 
either drains into a lake or stream, or percolates downward where 
it becomes part of a ground water aquifer. The process of ground 
water storage is slow, since in the West natural recharge is only a 
few acre inches10 per year. When the storage capacity of an aqui- 
fer is reached, ground water may be discharged into a stream or 
lake, or may be tapped by the roots of subirrgated plants, or may 
be evaporated from lakes or wetlands.*l 

This equilibrium condition may be changed by ground water 
development. When withdrawals exceed recharge the balance is 
taken from the ground water stored in the aquifer, reducing aqui- 
fer discharge. Common effects of ground water development are: 
falling ground water levels; greater pumping lifts and costs; and 
reduced aquifer discharge to streamflow or lakes, subirrigation, or 
wetlands. Discharge may be reduced such that a new equilibrium 

POUUTLON 1-1 to 1-40 (EPA-440/9-76-006, 1976) [hereinafter cited as GROUND 
WATER POLLUTION); Wpp & Jaffe, Preventing Groundwater Pollution: To- 
wards a Coordimted Strategy to Protect Critical Recharge Zones, 3 HARV. 
ENV. L. REV. 1, 3-4 (1979). 

10. An acre inch is 27,154 gallons of water, enough to cover an acre of land one 
inch deep. 

11. In some ground water reservoirs little or no discharge occurs. In these closed 
basins the pressure increases as ground water storage occurs. When wells 
are drilled into these closed aquifers, called artesian aquifers, the artesian 
pressure forces the water to rise in the well. If the artesian pressure is great 
enough, the well will be a flowing well. If enough ground water is withdrawn 
kom an artesian basin, artesian pressure will decline ultimately to atmos- 
pheric pressure. See generally H. BALDWIN & C. MCGUINNESS, &a note 9, at 
8-10. 
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condition is reached. In many cases, however, an equilibrium may 
not be reached until withdrawals are reduced, either by the re- 
duced capacity of an aquifer to yield water, or by reducing pump- 
ing (e.g. by regulation). 

Ground and surface water often are hydrologically interrelated. 
Streamflow may recharge alluvial aquifers. Similarly, ground 
water discharge forms the base flow of a stream, i.e. a stream's flow 
when overland runoff is negligible. However, ground and surface 
water have signLficantly different physical characteristics. The pri- 
mary differences are their occurrence, distribution, and rates of 
flow. Surface water occurs seasonally in lakes and rivers whereas 
ground water is stored in ground water reservoirs, For large scale 
irrigation development, surface water must be stored and trans- 
ported through canals or pipelines to service areas. In contrast, 
ground water is already stored underground and distribution is ac- 
complished by the ground water reservok an overlying landowner 
needs only to install his irrigation well to withdraw ground water. 
This common pool property of ground water means that ground 
water supplies are not depleted and replenished annually as is sur- 
face water, but can be mined over longer periods of time.12 The 
other signLficant difference between surface and ground water is 
their rates of movement. The movement of water flowing in a 
stream is measured in miles per day, whereas ground water move- 
ment is'measured in feet per year. This difference in rates of 
movement is significant in resolving water user conflicts. Closing a 
junior surface water appropriator's headgates will usually increase 
the water supply of a downstream senior appropriator, but stop- 
ping a junior appropriator's ground water withdrawals will not nec- 
essarily improve the  supply of "a senior ground water 
appropriator.13 

B. Legal Theories of Ground Water Ownership and Use14 

Selecting a basis for ground water allocation is a significant pol- 
icy decision for determining how a variety of ground water alloca- 
tion issues will be resolved. This section describes generally the 
four basic western ground water allocation doctrines: absolute 
ownership, reasonable use, correlative rights, and prior appropria- 
tion. While all the doctrines are common law in origin, prior appro- 

12. An exception is shallow surface aquifers which can be fully recharged annu- 
d v .  

13. See note 8 supra. 
14. The legal rules discussed in this section generally apply to percolating 

ground water. In some states different rules apply to water in an 
underground stream, the subsurface flow of an underground stream and 
tributary ground water. See notes 87-109 & accompanying text inpa. 
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priation has since been codified in most western states. The - 
absolute ownership, reasonable use, and correlative rights doc- 
trines all share the major premise that the right to use ground 
water is based on owning land overlying the ground water reser- 
voir. These theories, which may be collectively referred to as over- 
lying rights theories, differ primarily in the extent to which a 
landowner's right to withdraw ground water is restricted. Under 
prior appropriation, rights to use ground water are based not on 
land ownership, but on the act of physically withdrawing ground 
water, using it beneficially, and complying with state appropriation 
procedures. 

One implication of retaining a common law ground water allo- 
cation theory is that as long as supplies are relatively abundant 
and disputes relatively S e q u e n t ,  litigation is an efficient means 
of conflict resolution. Significant factors in the development of the 
modern administrative version of prior appropriation are that sur- 
face water supplies are generally inadequate to supply all poten- 
tial uses, and that because surface water conflicts in the West are 
so predictably frequent, administrative conflict resolution is more 
efficient and effective than private litigation.15 These considera- 
tions may explain why the common law overlying rights theories 
have been retained in the major ground water using states of Cali- 
fornia, Texas, Nebraska and Arizona where ground water supplies 
are relatively abundant26 Appropriation is the basis of ground 
water allocation in the other western states, and to a limited extent 
in California and Colorado. 

I .  A bsolute Ownership 

The earliest of the overlying rights theories of ground water use 
is the English rule of absolute ownership. The famous English 
case of Acton v. BlundeZll7 established the absolute ownership 

15. See Trelease, Law, Water and People: The Role of Watm Law in Conserving 
and Developing Natural Resources in the West, 18 WYO. LJ. 3 (1963). 

6 In 1975 ninety percent of the ground water used for irrigation in the West was 
withdrawn in seven states: 

California 
Texas 
Nebraska 
Kansas 
Arizona 
Idaho 
Colorado 

18 million acre feet 
XO million acre feet 
5.9 million acre feet 
5.2 million acre feet 
4.7 million acre feet 
3.9 million acre feet 
2.8 million acre feet 

Ground water withdrawals in California, Texas, and Nebraska totaled 34 mil- 
lion acre feet or 60% of the total withdrawal of 56 million acre feet. G. Mm- 
RAY & E. REEVES, supra note 2, at 2425. 

17. 152 Eng. Rep. 1223 (Exch. Ch. 1843). 



924 NEBRASKA LAW REVIEW [Vol. 59917 

doctrine which is based on two major premises: a landowner owns 
everything from the center of the earth to the heavens and, be- 
cause its movement is not easily discernible, courts should not at- 
tempt to apportion ground water among overlying landowners. 
Consequently, a landowner is virtually unrestricted in his use of 
ground water, and as a ground water user, he is not liable if he 
interferes with the ground water use of another unless he acts ma- 
liciously or negligently. Therefore, a landowner may waste ground 
water, use it on lands other than those overlying the ground water 
reservoir, or sell it.18 The absolute ownership doctrine ironically 
affords a landowner little protection for the ground water under his 
land £rom a neighboring landowner with a deeper well or more 
powerful pump. The doctrine is essentially the law of capture: 
every landowner has the right to pump as much ground water as 
he can without regard to the rights of others. Absolute ownership 
was once the rule in most western states,lg but has largely been 
replaced by appropriation.20 Texas still follows the absolute own- 
ership doctrine.21 

2. Reasonable Use 

The American rule of reasonable use22 differs from the absolute 
ownership doctrine in two s i m c a n t  aspects: the quantity of 

18. City of Corpus Christi v. City of Pleasanton, 154 Tex. 289, 276 S.W.2d 798 
(1955). See Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903), overruled by 
State v. Michels Pipeline Constr., Inc., 63 Wis. 2d 278,217 N.W.2d 339 (1974). 

19. See Vineland Irr. Dist. v. Azusa Irr. Co., 126 Cal. 486,58 P. 1057 (1899); Public 
Util. Comm'n v. Nataorium Co., 36 Idaho 287, 211 P. 533 (1922); Emporia v. 
Soden, 25 Kan. 588 (1881); Mosier v. Caldwell, 7 Nev. 363 (1872); Vanderwork 
v. Hewes, 15 N.M. 439, 110 P. 567 (1910); Metcalf v. Nelson, 8 S.D. 87, 65 N.W. 
911 (1895); Houston & Tex Cent. R.R. v. East, 98 T e x  146, 81 S.W. 279 (1904); 
Herriman Irr. Co. v. Keel, 25 Utah 96, 69 P. 719 (1902); Hunt v. Laramie, 26 
Wyo. 160, 181 P. 137 (1919); TEm OKLA. STAT. 5 4162 (1890). 

20. Statutory citations are collected in note 33 infia. 
21. City of Corpus Christi v. City of Pleasanton, 154 Tex  289, 276 S.W.2d 789 

(1955). The absolute ownership rule was modifled somewhat in F'riendswood 
Dev. Co. v. Smith-Southwest Indus., 576 S.W.2d 21 (Tex. 1978), where the 
court ruled that after November 29,1978, the effective date of its decision, "if 
the  landowner's manner of withdrawing ground water from his land is negli- 
gent, willfully wasteful, o r  for the purpose of malicious injury, and such con- 
duct is a proximate cause of the subsidence of the land of others, he will be 
Iiable for the  consequences of his conduct." Id. at  30. The court interpreted 
previous Texas decisions as  making a landowner not liable for land subsi- 
dence caused by his ground water withdrawals. The court ended this immu- 
nity, but  declined to apply the new rule retroactively. The court indicated no 
wiLhgness to depart from the absolute rule regarding ground water use con- 
flicts. Id. a t  27-30. Two dissenting justices would have held plaintiffs Iiable 
following mineral law precedents. Id. a t  31-35. 

22. The &st decision to enunciate the reasonable use rule was Bassett v. Salis- 
bury Mfg. Co., 43 N.H. 569 (1862). 
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ground water that can be used, and the location of ground water 
use. As its name implies, the reasonable use doctrine entitles a 
landowner to the reasonable use of ground water. However, the 
concept of reasonableness does not involve a comparison of the 
relative utility of competing ground water uses.23 Instead, when an 
action between landowners arises regarding rights to withdraw 
and use of ground water, the witkclrawds of either landomer are 
not restricted if their use of the ground water is reasonable. In this 
context, reasonable has a rather specific meaning. First, the quan- 
tity of ground water used must not be wasteful.24 Second, the use 
of ground water must be reasonable in relationship to the use of 
the overlying land-the land where the ground water is with- 
drawn.25 In theory, the reasonable use doctrine is more restrictive 
than the absolute ownership doctrine, since it prohibits the waste 
of ground water as well as its use on non-overlying land. In prac- 
tice, however, waste or non-overlying uses may occur in reason- 
able use jurisdictions since a landowner's use of ground water 
must be interfered with before he has standing to challenge waste- 
ful or nonoverlying use by another.26 The reasonable use doctrine 
was once followed by western courts to avoid the flexibility of the 
absolute ownership doctrine.27 Nebraska, Arizona, and Oklahoma 
still follow reasonable use as a partial basis for ground water d o -  
cation.28 

23. This is the  concept of reasonableness used in the surface water law doctrine 
of riparian rights. See Trelease, The Concept of Reasonable Benefin'al Use in 
the Law of Surface Streams, 12 WYO. LJ. 1,15-16 (1957). 

24. Harnsberger, Oeltjen, & Fischer: Groundwate~: From Windmills to Compre- 
h-ve Management, 52 NEB. L. REV. 179, 205 (1973). 

25. See Jarvis v. State Land Dep't, 106 Ariz. 506, 479 P.2d 169 (1970). 
26. See Canada v. City of Shawnee, 179 Okla. 53, 64 P.2d 694 (1937). 
27. See Maricopa County Mun. Water Conserv. Dist. No. 1 v. Southwest Cotton 

Co., 39 Ariz. 65,4 P.2d 369 (1931); Katz v. Waikinshaw, 141 Cal. 116,70 P. 663 
(1902), afld on rehearing, 141 Cal. 137, 74 P. 766 (1903); Ryan v. Quinlan, 45 
Mont. 521,124 P. 512 (1912); Olson v. City of Wahoo, 124 Neb. 802,248 N.W. 304 
(1933); Volkman v. Crosby, 120 N.W.2d 18 (N.D. 1963); Canada v. City of Shaw- 
nee, 179 Okla. 53, 64 P.2d 694 (1937); Bull v. Siegrist, 169 Or.. 180, 126 P.2d 832 
(1942); Home v. Utah Oil Refining Co., 59 Utah 279,202 P. 815 (1921); Evans v. 
City of Seattle, 182 Wash. 450,47 P.2d 984 (1935); Binning v. Miller, 55 Wyo. 
451, 102 P.2d 54 (1940). 

28. See Bristor v: Cheatham, 75 Ariz. 227, 255 P.2d 173 (1953); Prather v. Eisen- 
mann, 200 Neb. 1,261 N.W.2d 766 (1978). In both states, legislation authorizes 
administrative regulation of ground water in designated areas. See notes 45- 
51,57-78 & accompanying text infla. In Nebraska, the reasonable use doctrine 
has  been modified by statutory preference provisions for resolving conflicts 
among those using ground water for diflerent purposes, and by the correla- 
tive rights doctrine for resolving conflicts among those using ground water for 
t he  same purposes. See notes 395-406 &accompanying text injia. The histori- 
cal basis for ground water allocation in Oklahoma is reasonable use. Rarick, 
Oklahoma Water Law, Ground or  Percolating Water in  the Re-1971 Pwiod, 
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3. Correlative Rights 

The California rule of correlative rights differs *om the reason- 
able use rule in three significant respects. First, although correla- 
tive rights are based on owning land overlying the ground water 
reservoir, ground water can be appropriated for nonoverlying use 
if local overlying users are not harmed.29 Second, entities storing 
water underground are entitled to the exclusive use of such stored 
water.30 Third, where ground water mining is occurring, courts 
will allocate each user his share of the "safe yield" of the ground 
water supply.31 Although the correlative rights doctrine is fol- 
lowed only in California, the feature of sharing ground water 
proprortionately among users is followed in Nebraska and South 
Dakota.32 

24 OICLA. L. REV. 403,409-10 (1971). The OkIahoma Ground Water Law of 1972 
modified this by establishing administrative procedures for allocating rights 
to withdraw specified quantities of ground water on a basis similar to' oil and 
gas utilization. OKLA. STAT. ANN. tit. 82,s 1020.1-.21 (West. Supp. 1979-80). See 
Jensen, The Allocation of Percolating Water Under the Oklahoma Ground 
Water Law of 1972, 14 TULSA L. REV. 437,459-62 (1979). 

29. Ground water surplus to the needs of overlying landowners may be appropri- 
ated for distant nonoverlying use. Ground water appropriation is non-statu- 
tory, obtained by withdrawing ground water and using it for a beneficial 
purpose. See 2 W. HUTCHENS, supra note 8, at 670-75. 

30. Imported surface water is stored in the ground water storage space created 
by ground water mining. Water stored underground is subject to the exclu- 
sive recapture of the storing entity. Gleason, Los Angeles v. San Fernando: 
Ground Water Management in the &and Tradition, 4 HASTINGS CONST. L.Q. 
703,711-12 (1977) [hereinafter cited as Ground Water Management] ; Gleason, 
Water Projects Go Underground, 5 ECOLOGY L.Q. 625,633-35 (1976) [hereinaf- 

ter cited as Water Projects]; see Kreiger & Banks, Groundwater Basin Man- 
agement, 50 CALIF. L. REV. 56, 70-71 (1962). 

31. For example, if total withdrawals of ground water must be reduced by thirty 
percent to prevent ground water mining, each ground water user within the 
basin could be required by court order to reduce his ground water withdraw- 
als by thirty percent without regard to priority. See Pasadena v. Alhambra, 33 
Cal. 2d 908, 207 P.2d 17 (1949). The mutual prescription safe yield doctrine 
established in Pasadena was subsequently modified in Los Angeles v. San 
Fernando, 14 Cal.3d 199,537 P.2d 1250, 123 Cal. Rptr. 1 (1975), when the Cali- 
fornia Supreme Court held that private ground water users could not obtain 
prescriptive ground water rights against public entities. This significantly 
changed the basis for safe yield adjudications when public entities are in- 
volved. See A SCWNEIDER, GROUND WATER RIGHTS IN CALIFORNIA 29-37 (Gov- 
ernor's Comm'n to Review Cal. Water Law Staff Paper No. 2, 1977). 

Although the safe yield portion of the correlative rights doctrine has not 
been used to prevent ground water mining, it has been used as a basis for 
allocating the cost of imported surface water used to recharge ground water 
basins. See notes 79-83 & accompanying text injia. 

32. See notes 395-406 & accompanying text infia. South Dakota statutes author- 
ize reducing equally the withdrawals of large capacity wells without regard to 
priority. S.D. COMP. LAW ANN. 46.6-6.2 (Supp. 1979). 
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4. Prior Appropriation 

In most western states the surface water law doctrine of prior 
appropriation has been applied to ground water.33 An appropria- 
tive right to use ground water is based on obtaining a state permit 
lo withdraw ground water, the physical withdrawal of ground 
water, and the use of ground water for some beneficial pq09e.3$ 
Nonoverlying uses are permitted. The state permit may limit the 
quantity of ground water the appropriator is entitled to with- 
draw.35 In many appropriation states, a permit may be denied if 
its issuance would impair the rights of existing appropriators, or if 
the ground water is "critical" or over-appropriated.36 

C. Well Interference Conflicts37 

A significant element of a ground water right is the extent to 
which a ground water user is protected in his original means of 
diverting ground water. If withdrawals by other ground water 
users are made, water levels may decline to the extent that the 
senior or superior38 user's original well and pumping plant stop 
yielding water. In most cases the senior or superior user is able to 
restore his water supply by drilling a deeper well and installing 
greater pumping capacity. In other cases, ground water supplies 
may be temporarily inadequate to supply all users. When well ca- 
pacity is inadequate to continue yielding water, the legal issue is 
whether a senior or superior user is entitled to compensation for 

33. CAL. WATER CODE $8 1200-1201 (West 1971) (however, appropriation is not the 
exclusive basis of California ground water law, see notes 29-32 & accompany- 
ing text sup~a);  Corn. REV. STAT. § 37-90-137 (1973 & Supp. 1979) (apparently 
applying prior appropriation to non-tributary ground water outside of desig- 
nated ground water basins, see 2 W. HUTCHINS, supra note 8, at 704; 3 W. 
HUTCHINS, s u p r a  note 8, at 236); IDAHO CODE 8 42-103 (1977), k. STAT. ANN. 

82a-703 (1977); Mom. REV. CODES ANN. $ 89-2916 (Supp. 1977); NEV. REV. 
STAT. $534.020 (1973); N.M. STAT. ANN., $75-11-1 (1968); N.D. CENT. CODE $ 61- 
01-01 (1960); OR. REV. STAT. 537.525 (1979); S.D. CO~P. LAWS ANN. 5 46-6-3 
(Supp. 1979); UTAH CODE ANN. 5 73-3-1 (1968); WASH. REV. CODE ANN. 
5 90.44.040 (1962); WYO. STAT. $ 41-144 (Supp. 1975). 

For a discussion of the historical development of the appropriative doc- 
trine, see 1 W. HUTCHINS, supa note 8, at 157-80; Trelease, supra note 15. For 
a brief description of the major elements of prior appropriation, see note 8 
supra. 

34. E-g., Mom. REV. CODES ANN. 89-2913 (1963). 
35. E-g., OR. REV. STAT. 5 537.620(4) (1919). 
36. See notes 45-71 & accompanying text infla.  
37, See generally Hutchins, Protection in Means of  Diversion of G~ound-Water  

Supplies, 29 CALF. L. REV. 1 (1940); Widman, Grounduater-Hydrology and 
the Problem of Competing Well Owners, 14 ROCKY MTN. IMIN. L. INST. 523 
(1968). 

38. See note 8 supra.  
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his increased pumping costs.39 When the aquifer is inadequate to 
supply all users, the legal issue is how ground water will be allo- 
cated.40 

The overlying rights ground water doctrines afford senior or su- 
perior ground water users little if any protection in well interfer- 
ence conflicts. Under the absolute ownership doctrine, each 
ground water user bears the increased pumping costs when well 
depth and pumping capacities must be increased? By implica- 
tion, where ground water supplies are inadequate for all users, 
each user takes whatever water he can pump. Under the reason- 
able use doctrine, a ground water user can obtain relief in a well 
interference conflict only by enjoining another user's wasteful or 
nonoverlying use. But if the use is reasonable, each user bears his 
own increased pumping costs and, by implication, where supplies 
are inadequate, each user is entitled to whatever water he can 
pump.= Under the correlative rights doctrine, an overlying user 
may enjoin a nonoverlying or wasteful use. Othenvise each user 
bears any increases in pumping costs. Where supplies are inade- 

39. When wells are inadequate to fully utilize the available ground water supply, 
well interference conflict resolution options include: (1) reduce or stop with- 
drawals by junior or inferior users for the benefit of senior or superior users; 
(2) require junior or inferior appropriators to compensate (or make water 
available to) senior or superior water users; (3) prohibit additional develop- 
ment that would interfere with existing users; (4) establish restrictions on 
ground water development and use as to maximum pumping depths, but re- 
quire each user to bear his own pumping costs; (5) rotate pumping to avoid 
interference; or (6) require each user to assume his own pumping costs with- 
out regard to priority or preference. Options 1 & 2 favor senior or superior 
ground water users while options 3 & 4 favor existing ground water users over 
potential ground water users. Options 3 to 6 favor existing junior or inferior 
users since they are treated on the same basis as senior or superior users. . 

40. When ground water supplies are inadquate to meet the needs of all users, 
well interference conflict resolution options include: (1) reduce or stop with- 
drawals by junior or inferior users for the benefit of senior or superior users; 
(2) require junior or inferior users to compensate (or make water available 
to) senior or inferior users; (2) permit senior or superior users to purchase or 
condemn junior or inferior water or water rights; (4) rotate pumping to avoid 
interference, or (5) allow each user to pump what water he can without re- 
gard to priority or preference. Options 1 to 3 generally favor senior or supe- 
rior users, although to varying degrees. Options 4 & 5 favor junior or inferior 
users since they are treated on the same basis as senior or superior users. 

41. However, Texas ground water conservation districts may establish well drill- 
ing permits and well spacing requirements to, inter alia, minimize well inter- 
ference conflicts. TEX. WATER CODE ANN. tit, 2, § 52.114 (Vernon 1972 & Supp. 
1979). 

42. See Canada v. City of Shawnee, 179 Okla. 53,64 P.2d 694 (1937). In Nebraska 
the reasonable use rule has been modified by well spacing statutes and court 
decisions. See notes 395-406 & accompanying text in.a. 
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quate the available supply will be shared proportionally by all 
users.43 

In appropriation states, senior appropriators are given varying 
degrees of legal protection in well interference conflicts although 
the distinction between well interference conflicts caused by inad- 
equate well capacity and those caused by inadequate supply is 
generally not clearly defined. Priority is not rigidly followed in 
resolving well inadequacy conflicts because this could significantly 
restrict ground water development. However, priority is a signif?- 
cant element in resolving supply inadequacy confiicts. 

The maximum beneficial use of water and the protection of se- 
nior users are the two basic policy objectives of prior appropria- 
tion.* While these objectives are largely compatible when applied 
in surface water law, they conflict in the well interference situa- 
tion. Greater use of the water supply is achieved by allowing jun- 
ior appropriators to reduce ground water levels but only by 
imposing additional pumping costs on senior appropriators. How- 
ever, granting senior appropriators absolute protection of their 
original pumping depths would preclude development by junior 
appropriators and h s t r a t e  the policy of maximum beneficial use. 

In view of this doctrinal inconsistency, it is not surprising that 
western states resolve well interference conflicts in a variety of 
ways. The most common approach is to consider the effect of pro- 
posed appropriations on existing wells, and then condition or deny 
applications for wells which would interfere with existing uses.45 
Several states authorize administrative regulation of junior appro- 
priators for the benefit of senior appropriators when well interfer- 
ence occurs.& Idaho and Wyoming authorize senior appropriators 
to request an administrative determination of whether well inter- 
ference is occurring.47 In Utah, a junior appropriator interfering 
with a senior appropriator's withdrawals must either provide an 

43. Hudson v. Dailey, 156 Cal. 617, 105 P. 748 (1909). However, the basis of the 
sharing is unclear. See note 31 supra. 

44. See 1 W .  HUTCHINS, supra note 8, at 5,488-89. 
45. COLO. REV. STAT. 5 37-90-137 (Supp. 1979) (applies only to appropriation of 

nontributary ground water outside of designated ground water basins); 
M o m  REV. CODE ANN. 5 89-2918 (Supp. 1977) (in control areas only); NEV. 
REV. STAT. 5 534.110(7) (1973) (in designated basins only); N.M. STAT. ANN. 
5 73-11-3 (Supp. 1975) (Senior appropriators must tolerate some ground water 
level reduction, Mathers v. Texaco, Inc., 77 N.M. 239,421 P.2d 771 (1967)); OR. 
REV. STAT. 55 537.620(3), .620(4), .622 (1979); S.D. COMP. LAWS ANN. 5 46-6-7 
(1967); WASH. REV. CODE ANN. $5 99.44.030, .M0, .090 (1962); WYO. STAT. 5 41- 
140 (Supp. 1975) (in control areas only). 

46. MONT. REV. CODES ANN. 5 89-2932 (Supp. 1977); NEV. REV. STAT. 5 538110(6) 
(1973); OR. REV. STAT. § 537.775 (1979); S.D. COMP. LAWS ANN. 5 46-6-6.2 (Supp. 
1979); WASH. REV. CODE ANN. $5 90.44J30, .I80 (1967); WYO. STAT. 3 41-132 
(Supp. 1975) (in control areas only). 

47. IDAHO CODE 5 42-237 (1977); WYO. STAT. 5 41-128 (Supp. 1975). 
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alternative water supply, or be held liable for damages.48 In five 
states, senior appropriators receive only limited protection in that 
reasonable pumping depths are maintained for all users through 
restrictions on ground water development and use.49 In some 
states well interference conflicts can be resolved on the basis of 
preferences rather than priority,50 or by rotation of pumping to 
minimize well interference.51 This diversity of approaches for ad- 
dressing well interference conflicts suggests that priority, which 
works fairly well in administering surface water rights, cannot be 
mechanically applied in administering ground water rights. While 
closing an upstream junior appropriator's headgat es usually re- 
sults in a timely increase in supply to the downstream senior ap- 
propriator, stopping or reducing ground water withdrawals by a 
junior appropriator may have no effect on the ground water supply 
of a senior appropriator, much less a timely one. Even though pri- 
ority plays less of a role in resolving well inadequacy conflicts, it is 
a significant element in supply inadequacy conflicts and in protect- 
ing senior appropriators -from the adverse impacts of proposed jun- 
ior appropriations. 

D. Ground Water Mining 

Between 1950 and 1975 the quantity of ground water used annu- 
ally for irrigation in the western states increased from eighteen 
million acre feet to fifty-six d o n  acre feet.52 This dramatic in- 
crease in ground water use has led to ground water mining in sev- 
eral western states, notably in the high plains region from Texas to 
Nebraska, in Arizona, and in southern California.53 When ground 
water withdrawals exceed net recharge the difference comes from 

48. Current Creek Irr. Co. v. Andrews, 9 Utah 2d 324,344 P.2d 528 (1959); Hanson 
v. Salt Lake City, 115 Utah 404, 205 P.2d 255 (1949); UTAH CODE ANN. 5 73-3-23 
(1968). Idaho formerly followed this approach. Noh v. Stoner, 53 Idaho 651,26 
P.2d 1112 (1933); Bower v. Moorman, 27 Idaho 183, 147 P. 496 (1915). Subse- 
quent legislation established that reasonable pumping depths would be 
maintained, but  a senior appropriator's original means of diversion would not 
b e  protected. IDAHO CODE 5 42-226 (1977). See Baker v. Ore-Ida Foods Inc., 95 
Idaho 575, 513 P.2d 627 (1973). 

49. IDAHO CODE 5 42-226 (1977); NEV. REV. STAT. $5 534110(3), .110(4) (1973); S.D. 
COMP. LAWS ANN. 5 46-6-6.1 (Supp. 1979); WASH. REV. CODE ANN. 5 90.44.070 
(1962); WYO. STAT. 5 41-141 (Supp. 1975). 

50. OR. REV. STAT. 5 537.735 (1979) (absolute preference). WYO. STAT. 5 41-128(a) 
(Supp. 1975) (absolute preference if domestic well is adequate). See Bishop 
v. Casper, 420 P.2d 466 (Wyo. 1966). 

51. OR REV. STAT. 5 537.735 (1979); WYO. STAT. 5 41-132 (Supp. 1975). 
52. G. MURRAY & E: REEVES, supra note 2, a t  2425; K. MACKICHAN, supra note 5, 

a t  6-7. 
53. 1 UNITED STATES WATER RESOURCES COUNCIL, THE NATION'S WATER RE- 

SOURCES 1975-2000, a t  58 (1978). 
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ground water stored in the aquifer. When storage is reduced, aqui- 
fer discharge to streams, lakes, subirrigation or wetlands is also 
reduced.54 Sometimes discharge may be reduced to the point that 
a new equilibrium is reached. In many situations, however, this 
equilibrium will not be reached until withdrawals are Limited, ei- 
ther by reduced pumping (e.g. by regulation) or by the reduced 
capacity of the aquifer to yield water. When this occurs, local and 
regional economies dependent on or affected by ground water use 
are likely to decline unless a supplemental water source is found.55 

The absolute ownership and reasonable use doctrines do not 
directly address the issue of ground water mining. Under the ab- 
solute ownership doctrine, a landowner may withdraw ground 
water without regard to whether ground water is being mined. 
Under the reasonable use doctrine, a landowner's right to with- 
draw ground water will be restricted only if it is wasteful, or if the 
ground water is used on nonoverlying lands, or both. Otherwise, a 
landowner may withdraw ground water without regard to whether 
ground water is being mined. 

The correlative rights doctrine addresses mining of ground 
water in theory by proratkg the ''safe yield" of an aquifer among 
ground water users. However, in practice, correlative rights in Cal- 
ifornia is part of the legal basis for integrative use of ground and 
imported surface water supplies, rather than a ground water min- 
ing policy.56 

Appropriation states vary in their approaches for dealing with 
ground water mining. In theory, one method of resolving disputes 
among appropriators is provided by the basic principle that a jun- 
ior appropriator must stop using water when his withdrawals con- 
flict with those of senior appropriators. Similarly, a policy of 
restricting new ground water appropriations may protect existing 
ground water users. However, neither approach will not, by itself, 
necessarily prevent ground water mining. 

1. Ground Water Regulation. Two major approaches have 
evolved in the West for dealing with ground water mining: either 
regulate ground water development and use in critical areas; or ob- 
tain supplemental water supplies. The former is the most common 
approach, being implemented in appropriation and overlying use 
jurisdictions through special ground water development and use 
regulations in designated areas.57 'ittvelve western states use this 

54- The major consequences of ground water mining in artesian aquifers is the 
reduction or loss of artesian pressure. See note 12 supra. 

55. NATIONAL WATER COMMISSION, WATER POLICIES FOR THE FUTURE 238-43 (1973). 
56. See notes 80-84 & accompanying text inpa. 
57. General options for dealng with ground water mining through regulation in- 

clude restricting development (ie., well installation), restricting ground 
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approach for designated areas.58 The general objective of such leg- 
islation is to slow or stop ground water mining and to protect ex- 
isting irrigation-based economies. Specific policy objectives 
include protection and maintenance of current irrigation,sg main- 
taining aquifer yield,60 and preventing land subsidence.61 

Designating special ground water control areas typically is a 
state responsibility.62 The designation process can be initiated ei- 

water withdrawals, or both. Specific combinations include: (1) restrict 
neither development nor use; (2) restrict or prohibit additional development, 
but do not restrict current uses; (3) do not restrict development but restrict 
current use (at some point ground water use restrictions could be stringent 
enough that there would be no private incentive to develop; hence the use 
restrictions would also be a development restriction); and (4) restrict both 
development and current uses. Option 1, unrestricted development, favors 
current users over future users. Option 2, a fairIy common approach, favors 
current users over those who would otherwise develop. Option 3 treats cur- 
rent users and immediate developers equally. Option 4 gives current users 
some advantage over those who would otherwise develop, depending on the 
severity of development controls. Future generations are ignored in option 1, 
but may benefit under options 2 to 4, depending on the severity of develop- 
ment and use controls. 

58. 1980 Ariz. Sess. Laws, S.B. 1001, ch.1, $ 86 (to be codified at AFUZ. REV. STAT. 
ANN. 5 45-401 to -415); COLO. REV. STAT. 5 37-90-102 (1974); IDAHO CODE 5 42- 
233a (Supp. 1979); KAN. STAT. ANN. Q 82a-1036 (Supp. 1979); MONT. REV. CODES 
ANN. 3 89-2914 (Supp. 1977), NEB. REV. STAT. $ 46-656 (Reissue 1978); NEV. 
REV. STAT. $ 534.020 (1973); N.M. STAT. ANN. $ 75-11-13 (1968); OR REV. STAT. 
3 537.735 (1979); TEX. WATER CODE ANN. tit. 2, 5 52.021 (Vernon Supp. 1979); 
WASH. REV. CODE ANN. 5 90.44.130 (1962); WYO. STAT. $ 41-129 (Supp. 1975). 
New Mexico also authorizes regulation of ground water in artesian basins 
and formation of artesian conservancy districts. N.M. STAT. ANN. $5 75-12-2 to 
-13-1 (1968). States without some critical area legislation are California, 
North Dakota, Oklahoma, South Dakota and Utah. Oklahoma legislation au- 
thorizing special ground water regulation in designated areas was subse- 
quently repealed. See 3 W. HUTCHINS, supra note 8, at 437-39; Rarick, supra 
note 28. 

59. 1980 Ariz. Sess. Laws, S.B. 1001, Ch. 1, Q 86 (to be codified at ARIZ. REV. STAT. 
ANN. 5 45-401 (A)); IDAHO CODE $ 42-233a (Supp. 1979). 

60. See 1980 Ariz. Sess. Laws, S.B. 1001, Ch. 1, 5 86, (to be codified at ARIZ. REV. 
STAT. ANN. $45-401 (a)) ; WASH. REV. CODE ANN. $ 90.44.130 (1962). 

61. TEX. WATER CODE ANN. tit. 2, $ 52.117 (Vernon Supp. 1979). 
62. 1980 Ariz. Sess. Laws, S.B. 1001, Ch. I ,$  86 (to be codified at ARIZ. REV. STAT. 

ANN., $$ 45-412 to -414); COW. REV. STAT. 5 37-90-106(1) (1974); IDAHO CODE 
$ 42-233a (Supp. 1979); KAN. STAT. ANN. Q 82a-1038 (Supp. 1979); Mom. REV. 
CODES ANN. § 89-2914 (Supp. 1977); NEB. REV. STAT. 5 46-658(1) (Cum. Supp. 
1980); NEV. REV. STAT. $ 534.030(2) (1973); N.M. STAT. ANN. $ 75-11-13 (1968); 
OR. REV. STAT. $ 537-730 (1979); WASH. REV. CODE ANN. $90.44.130 (1968); 
WYO. STAT. $ 41-129 (b) (Supp. 1975). 

Texas takes the unique approach of establishing ground water controls 
through the formation of underground water conservation districts. TEx 
WATER CODE ANI?. tit. 2, $52.021 (Vernon Supp. 1979). State officials do not 
have a significant role in ground water policy development and implementa- 
tion. 
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ther by state officials63 or upon the petition of local ground water 
users.64 Criteria for establishing control areas vary considerably 
and include: withdrawals approaching or exceeding a ground 
water basin's "safe yield" or recharge;65 ground water level de- 
clines;66 conflicts between ground water users;67 water quality deg- 
radation;6* and land subsidence.69 The ground water controls 
authorized in dekignated areas also vary. Authorized controls in- 
clude: (I) requiring permit s for new wells;70 (2) restricting ground 
water development through permit denials,Tl well spacing require- 
rnents,72 or well drilling moratoria;73 and (3) reducing ground 

63. 1980 Ariz. Sess. Laws, S.B. 1001, Ch. 1,s 86 (to be codified at AFUZ. REV. STAT. 
ANN. 5 46-412); COLO. REV. STAT. Q 37-90-106(1) (1974); IDAHO CODE 5 42-233a 
(Supp. 1979); KAN. STAT. ANN. 5 82a-1036 (Supp. 1979); MONT. REV. CODES 
ANN. 5 89-2914 (Supp. 1977); NEV. REV. STAT. 5 534.030(2) (1973); N.M. STAT. 
ANN. 5 75-11-13 (1968); OR REV. STAT. 5 537.730 (1979); WASH. REV. CODE ANN. 
5 90.44.130 (1968); WYO. STAT. 5 41-129(b) (Supp. 1975). 

Texas and Nebraska are the only states in which ground water controls 
cannot be initiated by state officials. See note 56 supra and notes 213-15 & 
accompanying text infia. 

64. 1980 Ariz. Sess. Laws, S.B. 1001, Ch. I, 5 86 (to be codified a t  ARIZ. REV. STAT. 
ANN. 5 45-415); KAN. STAT. ANN.. 5 82a-1036 (Supp. 1979); Mom. REV. CODES 
ANN. Q 89-2914 (Supp. 1977); NEB. REV. STAT. 5 46-658(3) (Cum. Supp. 1980); 
NEV. REV. STAT. Q 534.030(1) (1973); OR REV. STAT. 8 537.730 (1979) TEX 
WATER CODE ANN. tit. 2,s  52.021 (Vernon Supp. 1979); WASH. REV. CODE ANN. 
§ 90.44.130 (1968); WYO. STAT. 5 41-132 (Supp. 1975). 

65. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1,s 86 (to be codified a t  A m .  REV. STAT. 
ANN. 5 45-412(1)); KAN. STAT. ANN. Q 82a-1036(b) (Supp. 1979); Mom. REV. 
CODES ANN. 5 89-2914(1) (Supp. 1977); OR REV. STAT. 5 537.730(3) (1979); 
WASH. REV. CODE ANN. 5 90.4130 (1968); WYO. STAT. Q 41-129(a)(i) (Supp. 
1975). 

66. KAN. STAT. ANN. 5 82a-1036 (a) (Supp. 1975) ; OR REV. STAT. 9 537.730 (1) (1979); 
WYO. STAT. 5 49-129(a) (ii) (Supp. 1975). 

67. NEB. REV. STAT. 5 46-658(1) (a) (Cum. Supp. 1980); MONT. REV. CODES ANN. 
5 89-2914(3) (Supp. 1977); OR REV. STAT. 5 537.720(2) (1979); WYO. STAT. Q 41- 
129 (a) (iii) (Supp. 1975). 

68. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1,s 86 (to be codified a t  ARIZ. REV. STAT. 
Am. 8 45-412(3)); ICAN. STAT. ANN. 5 82a-1036(d) (Supp. 1979); OR REV. STAT. 
5 537.730 (1979). 

69. 1980 Ariz. Sess. Laws, S.B. 1001, ch. I , §  86 (to be codified a t  ARZZ. REV. STAT. 
ANN. 5 45-412 (2)). 

70. COLO. REV. STAT. 5 37-90-107 (1974 & Supp. 1979); NEB. REV. STAT. 5 46-659(1) 
(Cum. Supp. 1980); NEV. REV. STAT. 5 534.050 (1975); TEX WATER CODE ANN. 
tit. 2, 5 52.114 (Vernon 1972). 

71. COLO. REV. STAT. 5 37-90-107 (1974 & Supp. 1979); IDAHO CODE 5 42-233a (Supp. 
1974); NEV. REV. STAT. $5 533.370(4), 534.110(3) (1973). 

72. NEB. REV. STAT. Q 46-666(1) (c) (Cum. Supp. 1980); TEX WATER CODE ANN. tit. 
2, 3 52.117 (Vernon Supp. 1979); WYO. STAT. 5 41-132(a) (v) (Supp. 1975). 

73. KAN. STAT. ANN. 5 82a-1038(b) (I) (Supp. 1979); NEB. REV. STAT. 5 46-666(4) 
(Cum. Supp. 1980); NEV. REV. STAT. 8 534.110(7) (1973); OR REV. STAT. 
5 537.730(1) (1979); WYO. STAT. 5 41-132(a) (i) (Supp. 1975). Arizona does not 
establish a well drilling moratorium per se, but additional land cannot be irri- 
gated in "jrrigation non-expansion areas," in "active management areas," and 
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water use by enforcing priorities,74 reducing presently authorized 
withdrawals,75 rotating pumping,76 enforcing voluntary pumping 
agreements,77 or purchase and retiring of ground water rights.78 

2. Supply Augmentation. Where ground water supplies are be- 
ing mined, withdrawal rates can be maintained if an adequate sup- 
plemental water supply can be obtained. Supplemental water 
supply development has been successfully implemented on a large 
scale only in California, although Arizona and Texas are attempt- 
ing to obtain supplemental water for the areas mining ground 
water. This option has been pursued in California for many years, 
resulting in evolving policies for integrating the use of local ground 
water and imported surface water. A significant component of this 
integrated management of ground and surface water is the use of 
the storage capacity of mined ground water reservoirs to store im- 
ported surface water underground.79 California Supreme Court 
decisions have facilitated the evolution of these integrated man- 
agement policies by recognizing the exclusive right of recharge en- 
tities to control withdrawals of water stored underground.80 If 
rights to withdraw ground water are adjudicated81 and withdraw- 
als limited to each user's proportionate share of the safe yield,82 

during the  consideration of whether an active management area should be 
designated. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1,s 86 (to be codified a t  ARIZ. 
REV. STAT. ANN. $$ 45-432, -452, -416). 

74. KAN. STAT. ANN. $ 82a-1038(b) (2) (Supp. 1979); Mom. REV. CODES ANN. 5 89- 
2915(1) (Supp. 1977); NEV. REV. STAT. $ 534.110(6) (1978); OR REV. STAT. 

537.730(a) (1979); WASH. REV. CODE ANN. 5 90.44.130 (1962); WYO. STAT. 
$5 41-132(a) (ii), -132(a) (iii) (Supp. 1975). 

75. 1980 Ariz. Sess. Laws, S.B. 1001, ch. I, 3 86 (to be codified a t  ARIZ. REV. STAT. 
ANN. $$45-541 to -545, -563); KAN. STAT. ANN. 82a-IO38(b) (3) (Supp. 1979); 
NEB. REV. STAT. 5 46-666(1) (a) (Cum. Supp. 1980); OR. REV. STAT. $ 537.730(4) 
(1979). 

76. KAN. STAT. ANN. 5 82a-1036(b) (4) (Supp. 1979); NEB. REV. STAT. 5 &666(1) (b) 
(Cum. Supp. 1980); OR. REV. STAT. 9 537-730(5) (1979); WYO. STAT. $ 41- 
132 (a) (iv) (Supp. 1975). 

77. OR. REV. STAT. $ 537.735 (1979); WYO. STAT. $41-132(c) (Supp. 1975). 
78. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1 , s  86 (to be codifled a t  A m .  REV. STAT. 

ANN. $5 45-566(A) (6), -567(A) (6)). 
79. See CALIFORNIA DEP'T OF WATER RESOURCES BULL. NO. 118, CALIFORNTA'S 

GROUND WATER 119-21 (1975). 
80. City of Los Angeles v. City of San Fernando, 14 Cal. 3d 199,537 P.2d 1250, 123 

Cal. Rptr. 1 (1975). City of h s  Angeles v. City of Glendale, 23 Cal2d 68, 142 
P.2d 289 (1943). Regarding the Glendale decision, see Kreiger & Banks, supra 
note 31. Regarding the San Fernando decision, see Water Projects, supra 
note 30, and Ground Water Management, supra note 30. 

81. For a description of the  adjudication process, see A. SCHNEIDER, wp~a note 
31, at 19-37. 

82. The California Supreme Court has defined "safe yield" to mean 'Yhe maxi- 
mum quantity of water which can be withdrawn annually from a ground 
water supply under a given set of conditions without causing an undesirable 
result." A. SCHNEIDER, supra note 31, a t  99. The phrase "undesirable result" 
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recharge entities can charge ground water users for water with- 
drawn in excess of the safe yield allocation.83 The safe yield adju- 
dication process essentially creates a presumption that ground 
water withdrawn in excess of the safe yield allocation is recharged 
ground water for which the recharge entity must be paid. 

Washington water law also permits management of water 
stored underground. Washington statutes define ground water in 
two separate categories: natural and artificially stored.84 Any per- 
son who has stored water underground can file a claim with the 
Washington Department of Ecology85 and, if accepted, the storing 
entity is granted special rights to use that ground water.86 

is understood to refer to a "gradual lowering of the ground water levels re- 
sulting eventually in depletion of the supply." Id. at  99, citing Los Angeles v. 
San Fernando, 14 Cal. 3d 199,278,537 P.2d 1250,1308,123 Cal. Rptr. 1,59 (1975). 
A related concept is that of "overdraft," which has been defined as '%he condi- 
tion of a ground water basin where the amount of water withdrawn by pump- 
ing exceeds the amount of water replenishing the [ground water] basin over 
a period of time. San Fenzando defined overdraft as the point at which 'ex- 
tractions &om the basin exceed its safe yield plus any . . . temporary sur- 
plus.' " A. SCHNEIDER, SupTa note 31, at  99, quoting from Los Angeles v. San 
Fernando, 14 Cal. 3d 199, 280, 537 P.2d 1250, 1309, 123 Cal. Rptr. 1, 60 (1975). 
"Temporary surplus" is defined as "the amount of water that can be pumped 
from a basin to provide storage space for surface water that would be wasted 
during wet years if it could not be stored in the basin." A. SCHNEIDER, supla 
note 31, at  32. 

The California Department of Water Resources assists the court in mak- 
ing the determination of what is the ground water basin's safe yield. CAL 
WATER CODE 5 2000 (West 1971); A. S C ~ ~ E R ,  supra note 31, at 84-85. Signif- 
icantly, the basin adjudication process has not been invoked in the absence of 
a supplemental water supply, suggesting that the process has been used ex- 
clusively to establish a basis for allocating recharge costs rather than manag- 
ing a ground water basin on a safe yield basis. See id. at 60-61; Corker, 
Inadequacy of the Present Law to Protect, Conserve and Develop Ground- 
water Use, 25 ROCKY MT. MIN. L. INST. 23-1,23-8 (1979). 

83. The money is used to finance recharge activities, including purchase of im- 
ported surface water. 

84. WASH. REV. CODE ANN. 5 90.44.035 (Supp. 1980). 
85. Id. 5 90.44.130 (1962). 
86. The Department has recognized a claim of artificially stored ground water by 

the Federal Water and Power Resources Service (formerly the Bureau of 
Reclamation) which operates the Columbia River Basin Project in northern 
Washington. For over forty years, seepage from project surface irrigation has 
moved slowly as ground water from the upper toward the lower part of the 
project area. This ground water is captured in a surface reservoir for project 
reuse. This process has caused ground water levels to rise dramaticalIy since 
the 1950s. The Department has recognized the Service's claims that this 
ground water is artiAciaUy stored ground water subject to Service control. 
Consequently, before a state permit can be obtained to drill a well within the 
area one must first contract with the Service to purchase the artificially 
stored ground water. Thorson, Storing Water Unde7g~ounck What's the Aqui- 
Fm? 57 NEB. L. REV. 581,606-09 (1978). In effect, the Service is selling ground 
water just as it sells surface water, and in addition, it can insure that ground 
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E. Conflicts Between Ground and Surface Water Users 

In  many parts of the West, ground and surface water supplies 
are physically interrelated. Where this occurs ground water with- 
drawals can reduce streamilow,87 thus interfering with surface 
water appropriations and with enjoyment of instream values, such 
as  fish and wildlife habitat maintenance, recreation, aesthetics, 
and water quality maintenance.88 Similarly, changes in stream 
flow from surface water impoundments or withdrawals can reduce 
subirrigation and ground water recharge189 Where appropriation 

water withdrawals do not interfere with reservoir operations through its con- 
tracts to sell ground water. 

One potential problem in managing ground water as part of a federal rec- 
lamation project is that the 160 acre limitation may be violated. See Taylor, 
Excess Land Law: Calculated Circumvention, 52 CALIF. L. REV. 978, 982 
(1964); Comment, Recapture of Reclamation Project Ground Water, 53 CALIF. 
L. REV. 541,542 (1965); Comment, Project Ground Water Problems and Possi- 
ble Solutions in Application of the Federal Reclamation Act to a Disputed 
Resource, 44 WASH. L. REV. 259,260 (1968). 

Regarding laws relating to ground water recharge in other states, see 
IDAHO CODE 5 42-4202 (Supp. 1979) (formation of ground water recharge dis- 
tricts); NEB. REV. STAT. $5 46-544, 70-677 (Reissue 1976 & Cum. Supp. 1980) 
(authority of irrigation districts to tax ground water recharge benefits); N.D. 
CENT. CODE 5 61-1413 (1960) (seepage water can be appropriated only upon 
payment to the ground water recharge entity). 

87. Ground water withdrawals can reduce streamflow by inducing increased 
recharge from the stream (often called induced recharge) and by reducing 
aquifer discharge to a stream. General options for dealing with these con- 
flicts include: (1) permitting unrestricted ground water withdrawals, (2) re- 
stricting junior or inferior ground water development and use for the benefit 
of senior or superior surface water users, and (3) sharing the available sup- 
plies without regard to priority or preference. Option 1, unrestricted develop- 
ment, in most cases, would ultimately result in completely depleting 
streamflow, and would favor ground water users over surface water users. 
Option 2 would restrict ground water development and use for the benefit of 
surface water users. Implementation of option 3, would, in many cases, re- 
quire that surface water users receive supplemental water up to their allo- 
cated share. When water levels fall a stream may dry up but ground water 
usually can be obtained by drilling deeper wells. Ground water users could 
obtain their allocation, but surface water users could not unless they in- 
stalled their own wells or obtained water from another source. How imple- 
mentation of this option would affect surface and ground water users 
depends primarily on how the costs for any supplemental water supply are 
allocated. 

88. In some states water can be appropriated for instream purposes. See Aiken, 
The National Water Policy Review and Western Water Rig& Law Refom 
An Overuiew, 59 NEB. L. REV. 327,336-38 (1980); Comment, Minimum Stream- 
flows: The Legislative Alternatives, 57 NEB.  L. REV. 704 (1978). 

89. General options for resolving these conflicts include: (1) permitting un- 
restricted surface water development and use, (2) restricting junior or infer- 
ior surface water users for the benefit of senior or superior ground water 
users, and (3) sharing the available supplies without regard to priority or 
preference. Option 1, unrestricted development, could adversely impact 
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applies to both surface and ground water any surface-ground 
water conflicts will be resolved on the basis of priority. Where 
ground water rights are overlying rather than appropriative, the le- 
gal categories of ground water which are recognized will determine 
how surface-ground water conflicts are resolved. 

1. Legal Classt$ications of Ground Water 

The major distinction between categories of ground water is 
percolating ground water versus water in an underground stream. 
Percolating ground water is defined as ground water not in an un- 
derground stream. An underground stream is a stream flowing un- 
derground, the channel of which is reasonably ascertainable kom 
the surface without excavation. Although underground streams 
occur rarely in the physical world, they occur frequently in legal 
de~isions,~o probably because the concept can include the sub- 
surface flow of a surface stream. The legal significance of the un- 
derground stream doctrine is that surface water allocation rules 
apply to underground streams. The underground stream doctrine 
is significant where surface water rights are appropriative and 
ground water rights are overlying. The effect of following the un- 
derground stream doctrine is that ground-surface water conflicts 
are resolved on the basis of priority, just as if appropriation ap- 
plied. Because most western states now apply prior appropriation 
to surface and ground water, the distinction has lost much of its 
significance.91 However, the underground stream doctrine is still 
followed in California92 and Mzona,93 where rights to use water 
from an underground stream are appropriative, not overlying. 

ground water users depending on the recharge rate. Option 2 would restrict 
surface water development and use for the benefit of ground water users. 
Option 3 would treat all water users equally without regard to water source, 
priority, or preference. 

90. Howard v. Perrin, 8 Ariz. 347,76 P. 460 (1904), aff, 200 U. S. 71 (1906); City of 
Los Angeles v. Pomeroy, 124 Cal. 597, 57 P. 585 (1899); Medano Ditch Co. v. 
Adams, 29 Colo. 317,68 P. 431 (1902); Public Util. Comm'n v. Nataorium Co., 36 
Idaho 287,211 P. 533 (1922); Ryan v. Quinlan, 45 Mont. 521,124 P. 512 (1912); 
Strait v. Brown, 16 Nev. 317 (1881); Taylor v. Welch, 6 Or. 198 (1876); Dead- 
wood Cent. R. R v. Barker, 14 S.D. 558,86 N.W. 619 (1901); Little Cottonwood 
Water Co. v. Sandy City, 123 Utah 242,258 P.2d 440 (1953); Meyer v. Tacoma 
Light &Water Co., 8 Wash. 14435 P. 601 (1894); 1865-66 DAK. TERR. LAWS, ch. 1, 
$256, codified a t  N.D. CENT. CODE 5 47-01-13, repealed, 1963 N.D. Sess. Laws, 
ch. 419,s 7, OKLA. TEm. STATS. 5 4162 (1890), codified at  OKIA. STAT. ANN. tit. 
60,s 60 (West 1971). The concept of an underground stream has not explicitly 
been articulated in Kansas, Nebraska, Texas, or Wyoming. 

91. Statutory citations are collected in note 33 supra. See 2 W. HUTCHINS, supra 
note 8, a t  631-33. 

92. Maricopa County Mun. Water Conserv. Dist. No. 1 v. Southwest Cotton Co., 39 
Ariz. 65, 4 P.2d 369 (1931). 

93. See 2 W. HUTCHINS, supra note 8, at 690-96. 
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Two other ground water classifications, similar to the under- 
ground stream concept, are significant with respect to ground-sur- 
face interrelationships: underflow of a surface stream and 
tributary ground water. The underflow or subflow of a surface 
stream is the subsurface flow associated with a stream or river. 
The ground water may be leaving or entering the stream. In many 
western states subflow is considered to be part of the stream and 
subject to the same rights of use.94 In those states, the subflow 
doctrine provides a basis for correlating surface and ground water 
rights in a common source, particularly if prior appropriation does 
not uniformly apply to surface and ground water.95 

Related to the subflow doctrine is the concept of tributary 
ground water: ground water which otherwise will reach a stream if 
not first intercepted by a well. Tributary ground water is treated 
a s  being part of the surface stream and is subject to the same 
rights of use? The tributary ground water doctrine is the basis for 
an administrative mechanism for interrelating surface and ground 
water rights in a common water source in color ad^.^^ 

94. Maricopa County Mun. Water Conserv. Dist. No. 1 v. Southwest Cotton Co., 39 
Ariz. 65, 4 P.2d 369 (1931); Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 81 
P.2d 533 (1938); Larsen v. Appollonio, 5 Cal. 2d 440, 55 P.2d 196 (1936); Tulare 
Irr. Dist. v. Lindsay-Strathmore Irr. Dist., 3 Cal. 2d 489, 45 P.2d 972 (1935); 
Peabody v. Allejo, 2 Cal. 2d 351, 40 P.2d 486 (1935); City of San Bernadine v. 
City of Riverside, 186 Cal. 7,198 P. 784 (1921) ; Vineland Irr. Dist. v. Azusa Irr. 
Co., 126 Cal. 486,58 P. 1057 (1899); City of Los Angeles v. Pomeroy, 124 Cal. 597, 
57 P. 585 (1899); Mutual Water Co. v. San Luis Rey Dev. Co., 78 Cal. App. 2d 
900,178 P.2d 844 (1 947); Buckers Irr. Mill., & Improvement Co. v. Farmers' In- 
dependent Ditch Co., 31 Colo. 62,72 P. 49 (1903); Platte Valley Irr, Co. v. Buck- 
ers Irr. Mill. & Improvement Co., 25 Colo. 77, 53 P. 334 (1898); Emporia v. 
Soden, 25 Kan. 588 (1881); Smith v. Duff, 39 Mont. 382,102 P. 984 (1909); Texas 
Co. v. Burkett, 117 Tex. 16,296 S.W. 273 (1927); Howcroft v. Union &Jordan Irr. 
Co., 25 Utah 311, 71 P. 487 (1903); see TEX WATER CODE ANN. tit. 2, 3 5.021 
(Vernon 1972). 

The Nebraska Supreme Court implicitly rejected the subflow doctrine in 
Metropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140 N.W.2d 626 
(1966), probably to sustain a statute authorizing municipal ground water 
transfers. See notes 169-85 & accompanying text infia. 

95. California, Texas, and Arizona follow the subflow doctrine. Maricopa County 
Mun. Water Conserv. Dist. No. 1 v. Southwestern Cotton Co., 39 Ariz. 65, 4 
P.2d 369 (1931); Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 21 P.2d 533 
(1938); TEx. WATER CODE ANN. tit. 2, 5 5.021 (Vernon 1972). 

96. S&anek v. Town of Limon, 123 Colo. 330,228 P2d  975 (1951); Nevius v. Smith, 
86 Colo. 178,279 P. 44 (1928); Union Cent. Life Ins. Co. v. Albrethsen, 50 Idaho 
196,294 P. 842 (1930); City of Albuquerque v. Reynolds, 71 N.M. 428,379 P.2d 73 
(1963); Corn. REV. STAT. 5 37-92-101 (1973 & Supp. 1979); KAN. STAT. ANN. 3 42- 
306 (1973). 

97. See notes 106-09 & accompanying text inpa. 
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2. Overlying Rights Theories 

Under the absolute ownership theory, a ground water user may 
withdraw ground water without liability to other water users. This 
implies that ground water users would not be liable for interfering 
with surface water uses.98 However, because Texas has adopted 
the subflow doctrine, the rights to use the subflow of a surface 
stream in that state are subject to prior appropriation.99 

Under the reasonable use theory, ground water withdrawals 
could not be enjoined for interfering with surface water uses un- 
less the ground water use was wasteful or nonoverlying. This anal- 
ysis may apply to surface-ground water disputes in Nebraska since 
the Nebraska Supreme Court has rejected the subflow doctrine.100 
However, the court might use preferences to resolve surface- 
ground water conflicts between those using water for different pur- 
poses, and the sharing element of the correlative rights doctrine to 
resolve surface-ground water conflicts between those using water 
for the same purposes.10l On the other hand, because Arizona has 
adopted the subflow doctrine, surface-ground water c o a c t s  there 
will be resolved on the basis of prior appropriation.102 

Under the correlative rights doctrine ground water users share 
the available supply when shortages occur. California courts have 
correlated the rights to use surface and ground water from a com- 
mon source. How each conflict is resolved depends on the facts 
and circumstances of each case.103 

3, Prior Appropriation 

Where prior appropriation applies to both surface and ground 
water law, the doctrine of priority is the basis for resolving surface- 
ground water disputes and may be enforced through private litiga- 
tion104 or administrative proceedings.105 Ground water users may 
be placed at a legal disadvantage if prior appropriation is applied 
to interrelated ground and surface water. Since technological de- 

98. See Davis, Wells and Streams: Relationship at Law, 37 Mo. L. REV. 189 
(1972). 

99. Texas Co. v. Burkett, 117 T e x  16,296 S.W. 273 (1927); Mot1 v. Boyd, 116 Tex 82, 
268 S.W. 458 (1926); see TEX. WATER CODE ANN. tit. 2,s 5.021 (Vernon 1972). 

100. See notes 169-85 & accompanying text infra. 
101. See notes 426-39 & accompanying text in.u.  
102. Maricopa County Mun. Water Conserv. Dist. No. 1 v. Southwest CofAon Co., 39 

Ariz. 65,4 P.2d 369 (1931). 
103. See 2 W. HUTCWINS, supra note 8, a t  690-96. 
104. Union Cent. Life Ins. Co. v. Albrethsen, 50 Idaho 196,294 P. 842 (1930); Empo- 

ria v. Soden, 25 Kan. 588 (1881); Smith v. Duf& 39 Mont. 382,102 P. 984 (1909); 
Howcroft v. Union & Jordan Irr. Co., 25 Utah 311,71 P. 487 (1903). 

105. COW. REV. STAT. 5 37-92-502 (1974); IDmo CODE 5 42-237a (Supp. 1979); WYO. 
STAT. 5 41-128(b) (Supp. 1975). See also OR REV. STAT. 5 537.622 (1979). 
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velopments in well design, pumps, and irrigation water distribu- 
tion systems have been relatively recent, ground water users will 
typically be junior appropriators relative to surface water users. 
Thus, the doctrine of priority means that ground water develop- 
ment and use will be restricted in order to protect senior surface 
water appropriators. 

Colorado law goes the farthest of any appropriation state in rec- 
ognizing that the doctrine of priority may be inequitable if rigidly 
applied to surface-ground water conflicts. In Colorado, tributary 
ground water is regulated as part of the surface water supply.106 
Colorado law .adopts several features to accommodate junior 
ground water users. Surface water users are permitted to transfer 
their priority date to a well, in effect substituting a more reliable 
ground water supply for a less dependable surface water supply 
and still retain their earlier priority date.107 In addition, junior 
ground water users are permitted to provide substitute water to 
senior surface water users to compensate for stream depletion by 
ground water withdrawals.lo8 Finally, junior sound  water users 
are not required to stop withdrawing ground water that depletes 
streamflow if the increase in streamflow will not occur soon 
enough to benefit the senior surface- water appropriator.lO9 

F. Ground Water Quality110 

Many sources of ground water pollution, such as surface and 
subsurface waste disposal and mining activities, are unrelated to 
ground water development and use, while other potential sources 
of pollution are directly related to it. Improperly constructed wells 
can result in low quality ground water from one aquifer mixing 
with and degrading higher quality ground water from a different 
aquifer. Abandoned wells can be the means for pollution of 
ground water from surface sources. Ground water withdrawals 
can cause salt water intrusion in coastal areas, or cause concentra- 

106. COLO. REV. STAT. 5 37-92-501 (1974). See also Hillhouse, Integrating Ground 
and Surface Water Use in  a n  Appropriation State, 20 ROCKY MTN. MIN. L. 
INST. 691 (1975). 

107. COLO. REV. STAT. 55 37-92-102(1), -301(3) (1974 & Supp. 1979). See Hillhouse, 
supra note 106, a t  707-09. 

108. COLO. REV. STAT. $8 37-80-120, -92-501 (1974 & Supp. 1979). 
109. Corn. REV. STAT. QS37-92-501(1), -502, -102(2) (d) (1974). See Efillhouse, supra 

note 106, a t  706-07. 
110. See generally GROUND WATER POLLUTION, supra note 9; Tripp & JaEe, supra 

note 9; D. TODD & D. MCNULTY, POLLUTED GROUNDWATER (1974). (Reprint of 
United States Environmental Protection Agency Pub. No. EPA-600/474-001, 
Polluted Ground Water: A Review of the Signifiant Literature which was 
released by the  United States Environmental Protection Agency in March, 
1974). 
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tion of minerals in the ground water left in storage. In addition, 
applying more irrigation water than crops can use, may result in 
leaching of water soluble agricultural chemicals into ground water 
supplies. 

Water quality is not directly addressed by overlying rights doc- 
trines. Water quality conflicts resulting from ground water devel- 
opment are usually resolved on the basis of nuismce."l li; 
appropriation jurisdictions, senior appropriators generally are en- 
titled to damages for pollution caused by junior appropriators, al- 
though liability for pollution caused by a senior appropriator is 
unclear.112 One commentator has suggested that the inability of 
the common law to deal with the interrelationship between water 
quality and water rights has led states to enact legislation dealing 
with specific problems.113 Since state law defines the conditions 
under which ground water may be developed and used, ground 
water quality may be protected by appropriate restrictions on its 
development and use. A common practice is the regulation of well 
drilling practices by licensing well drillersll4 and establishing well 
construction standards.ll5 Several states require abandoned wells 
to be sealed to prevent ground water pollution.116 Oregon allows 
the direct regulation of wells the operation of which causes water 
pollution.ll7 California allows restriction of ground water with- 

111. B. GINDLER, Water Pollution and Quality Controk, in 3 WATER AND WATER 
RIGHTS 116-22 (R. Clark ed. 1967). 

112. R. ROBIE, Relationships Between Water Quality and Water Rights, in CON- 
TEMPORARY DEVELOPMENTS IN WATER h w  72,75-76 (C. Johnson & S. Lewis ed 
1970). 

113. %es, Nor Any Drop to Drink: Public Regulation of Watw Quality, 52 IOWA 
L. REV. 186, 196-201 (1966). 

114. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1,s 86 (to be  codified at A m .  REV. STAT. 
ANN. 5 45-595(B)); Cow. REV. STAT. 5 37-91-101 (1974); IDAHO CODE 5 42-238 
(1977); KAN. STAT. ANN. $82a-1202 (Supp. 1979); NEV. REV. STAT. 5 534.140 
(1973); N.M. STAT. ANN. 5 75-11-13 to -18 (1968); OKLA. STAT. ANN. tit. 82, 
5 1020.16 (West Supp. 1979); OR REV. STAT. 5 537.747 (1979); S.D. CO~ZP. LAWS 
ANN. 5 46-6-9 (Supp. 1979); UTAH CODE ANN. $8 73-3-24 to -26 (1968). 

115. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1,s 86 (to be codified at ARIZ. REV. STAT. 
ANN. $ 45-594); CAL. WATER CODE $5 231,13800-13806 (West 1972 & Supp. 1980); 
Corn. REV. STAT. 3 37-90-138 (1974); Mom. REV. CODES ANN. 5 89-2926 (Supp. 
1977); NEV. REV. STAT. 5 534.060 (1973); OR REV. STAT. 5 537-780 (1979); S.D. 
COMP. LAWS ANN. $8 46-6-6.1(2), -6.2(3), -19, -20 (1967 & Supp. 1979); N.M. STAT. 
ANN. 55 75-12-4, -5 (1968); WYO. STAT. 5 41-126(f) (1959). 

116. 1980 Ariz. Sess. Laws, S.B. 1001, ch. 1 , s  86 (to be  codified a t  ARIZ. REV. STAT. 
ANN. 5 45-602); NEB. REV. STAT. $8 46-602(3), -602(5) (Cum. Supp. 1980); O i u ~ .  
STAT. ANN. tit. 82, $ 1020.15(10) (West Supp. 1979); S.D. Corm. LAWS ANN. 5 46- 
6-18 (1967); TEX WATER CODE ANN. tit. 2, $8 23.001-,004 (Vernon 1972); UTAH 
CODE ANN. $ 73-3-28 (1968); WYO. STAT. 5 41-126(h) (1959). 

117, OR REV. STAT. 5 537.775 (1979). 
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drawals to prevent saline water intrusion.118 Similarly, Nebraska 
permits regulation of ground water withdrawals to prevent miner- 
alization of ground water supplies.llg South Dakota requires a 
soil-water compatibility test before appropriation for irrigation is 
granted.120 Western states have yet to develop explicit policies for 
dealing with ground water quality problems associated with the 
leaching of agricultural chemicals from over-irrigation.121 

III. THE HISTORICAL DEVELOPMENT OF NEBRASKA 
GROUND WATER LAW122 

Unlike the surface water law, most of which was established 
with the enactment of the 1895 surface water irrigation code,l23 the 
development of Nebraska ground water law has been evolutionary. 
Courts and legislatures have reacted to particular problems, but 
have stopped short of establishing a comprehensive framework for 
ground water law.124 

A. The Windmill Era: Before 1930 

Ground water development during the pre-1930 period was pri- 
marily for the purpose of supplying water for domestic and live- 
stock uses. A major technological innovation was the development 
of the windmill to power pumps for domestic and stock wells. Use 
of ground water for irrigation began on a limited scale around 1910 
when well drilling techniques and pumping plant design were still 
not sufficiently advanced to allow development of high capacity 
water wells. The mass production of internal combustion engines 
permitted use of tractor engines to power irrigation well pumps, 
but because of limited pumping capacity, ground water irrigation 
was limited to flat valley lands where ground water was available 
at  shallow depths,l25 This period also saw the development of Ne- 
braska surface water laws, the establishment of what is now the 
Department of Water Resources to administer surface water 

-- - - - - - 

CAL. WATER CODE $5 2100-2102 (West 1971). See also Id. $5 12921-12924 (West 
1971 & Supp. 1980). 
NEB. REV. STAT. 5s 46-658(1) (b), -658 (4) (Reissue 1978). 
S.D. COMP. LAWS ANN. $8 46-5-6.2, -6.8 (Supp. 1979). 
See notes 445-47 & accompanying text infra. 
See generally Danielson, Ground Water in Nebraska, 35 NEB. L. REV. 17 
(1955); Harnsberger, Nebraska Ground Water Problem, 42 NEB. L. REV. 721 
(1963); Harnsberger, Oeltjen & Fischer, supra note 24. 
For a discussion of Nebraska surface water law, see Fischer, Harnsberger & 
Oeltjen, Rights to Nebraska Streamjlows: An Historical Ovm-ew With Rec- 
ommendations, 52 NEB. L. REV. 313 (1973). 
See notes 362-82 & accompanying text inpa. 
NEBRASKA SOIL & WATER COMM'N, REPORT ON THE FRAMEWORK STUDY 46 
(1971) [hereinafter cited as FRAMEWORK STUDY]. 
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rights, and the state's fist major surface water irrigation 
projects.126 Major legal developments during this period included 
ground water pollution litigation, legislative authorization to use a 
stream to transport water, and artesian water conservation re- 
quirements. 

The first Nebraska Supreme Court ground water decisions 
dealt with ground water quality protection. h a"erztrice Gm- Cu. zz 
Z%om~.~,l27 the plaintiff sued the gas company for alleged pollution 
of his domestic well. The gas company was disposing of wastes in 
a pit which plaintiff claimed contaminated his domestic well. The 
Nebraska Supreme Court ruled that landowners were entitled to 
protection of-their drinking water from contamination, and that, 
under a private nuisance theory, one who pollutes his neighbor's 
drinking water supplies would be liable for the damage caused. A 
subsequent decision also dealt with protection of ground water 
quality. In Lowe v. Prospect Hill Cemetery Ass'n,l28 plaintiff-land- 
owners sued to stop the cemetery fiom expanding, fearing that the 
use of land for a cemetery would pollute their domestic wells. Tes- 
timony presented by the plaintiffs persuaded the trial court that 
water would percolate through the graves, carrying disease-caus- 
ing organisms into plaintiffs' wells, and contaminating their drink- 
ing water supplies. Based on this evidence, the Supreme Court 
affirmed the trial court decision enjoining the cemetery expansion. 

In 1895, the first statute having some relationship to ground 
water was enacted.129 This began a series of legislative inferences 
that ground water transfers were valid, in contrast to judicial dicta 
that they were n0t.130 A section of the surface water irrigation 
code authorized individuals to use a stream or stream channel as a 
means for transporting water fiom one point to another.131 This 
section was not explicitly limited to surface water and may be in- 

126. See Fischer, Harnsberger & Oeltjen, supra note 123, at  331-58. 
127. 41 Neb. 662, 59 N.W. 925 (1894). 
128. 58 Neb. 94,78 N.W. 488 (1899). 
129. 1895 Neb. Laws, ch. 69, at  44 (codified at NEB. REV. STAT. 4 46-252 (Reissue 

1978) ). 
130. Ground water transfers are discussed generally at notes 383-94 & accompany- 

ing text infra. The inconsistency between legislative and judicial inferences 
has not yet been resolved. 

131. 1895 Neb. Laws, ch. 69,s 45, at  260 (codified at  NEB. REV. STAT. 5 46-252 (Reis- 
sue 1978)). The written consent of a majority of the landowners and resi- 
dents along the stream must be obtained before the stream or stream 
channel is used as for conveying water. Hydropower plant operators are ex- 
empted from the written consent requirement. The conveyer is liable for any 
damages caused. The Department of Water Resources (DWR) determines 
what amount of water conveyed has been lost to seepage in transit and how 
much may be withdrawn, Water conveyed pursuant to these requirements is 
not subject to appropriative rights. NEB. REV. STAT. 5 46-252 (Reissue 1978). 
Presumably the DWR would regulate appropriators accordingly. 
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terpreted as legislative authorization of ground water transfer and 
use on nonoverlying land if a stream is used as the means of con- 
veyance. 

In 1897, a ground water statute was enacted which dealt with 
waste of artesian ground water.132 To understand the significance 
of this statute, one must first understand the major characteristics 
of artesian ground water. Ground water is found in two major 
kinds of aquifers: water table aquifers (also called unconfined aq- 
uifers) and artesian aquifers (also called confined aquifers). Most 
ground water in Nebraska is in water table aquifers. Artesian aq- 
uifers are mainly found in eastern and extreme western Nebraska. 
The major Werence is that an artesian aquifer has a clay or other 
impermeable layer which restrains the upward movement of the 
ground water. A water table aquifer does not have this confining 
layer. In an artesian aquifer, the ground water is under pressure 
because the upward movement of the water is restricted. When a 
well is drilled into an artesian aquifer, the artesian pressure will 
force the water level to rise in the well. For example, a well might 
be drilled 300 feet deep, 50 feet into an artesian aquifer which lies 
250 feet beneath the surface, yet the artesian pressure could force 
the water level in the well much closer to the surface. If the arte- 
sian pressure is great enough the well could be a flowing well. 

Generally a non-artesian well is pumped only when water is 
needed. The general exception would be a windmill, which pumps 
water into a stock tank when the wind blows hard enough. A flow- 
ing artesian well usually will flow constantly, whether water is 
needed or not. If the flow of water is not controlled (e.g., by a fau- 
cet), the water will be wasted unless it is being stored or used con- 
stantly. To address the problem of wasting ground water £rom 
flowing artesian wells, the 1897 statute required the control of flow- 
ing artesian wells.133 All artesian wells were required to be con- 
trolled unless the water flow was not more than would pass 
through a one half inch pipe or unless the water were first used for 
irrigation or power. 

B. Drought and Depression: 1930 to 1939 

While surface water remained the primary source of irrigation 
water, farmers, spurred by the drought, turned to ground water to 
supplement their imigation water supply. Approximately 1900 irri- 
gation weUs were constructed during the 1930s with over 1000 wells 
drilled in 1935.134 The most significant water law development was 

132. 1897 Neb. 'Laws, ch. 84, at 358 (codified at NEB. REV. STAT. 9s 46-281, -282 (Reis- 
sue 1978)). 

133. Id. 
134. NRC DATA BANK, supra note 5. 
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the 1936 Nebraska Supreme Court decision prohibiting interbasin 
surface water transfers.135 The only significant ground water law 
development in this period was litigation regarding well interfer- 
ence conflicts. 

The first Nebraska Supreme Court decision dealing with well 
interference conflicts was decided in 1933.136 Plaintif£, a gravel pit 
operator, sued the city of 'fl'loo far the costs of rephekg the well 
used in his gravel pit operation. Plaintif? claimed the city's sub- 
sequently drilled wells interfered with his water supply. The 
supreme court determined that plaints had not proved that the 
city's wells were interfering with the gravel pit operation and 
therefore was not entitled to damages. The court in dicta sug- 
gested it would have followed a combination of the reasonable use 
and correlative rights doctrines if the plaintiff had proved that well 
interference had occurred: 

[TI he  owner of land is entitled to appropriate subterranean waters found 
under his land, but he cannot extract and appropriate them in excess of a 
reasonable and beneficial use upon the land which he owns, especially if 
such use is injurious to others who have substantial rights to the waters, 
and if the natural underground supply is insufficient for all owners, each is 
entitled to a reasonable proportion of the whole . . . .I3? 

C. The Beginning of Irrigation Development: 1940 to 1949 

The increased pumping power of the turbine pump, the major 
technological innovation of this period, permitted water to be with- 
drawn from greater depths.138 Over 4000 irrigation wells were in- 
stalled during the 1940s' as deep well irrigation spread steadily 
from river valleys to the tablelands of western and central Ne- 
braska. More than 500,000 acres were being irrigated from ground 
water, more than 330,000 of which were first irrigated during the 
1940s.139 

The fist major legislative consideration of ground water policy 

135. Osterman v. Central Neb. Public Power & In= Dist., 131 Neb. 356,268 N.W. 334 
(1936), overruled by Little Blue Nat. Res. Dist. v. h w e r  Platte N. Nat. Res. 
Dist., 206 Neb. 535, 294 N.W.2d 598 (1980). Regarding Ostennan, see Oeltjen, 
Harnsberger & Fischer, Interbasin Tramfms: Nebraska Law and Legend, 51 
NEB. L. REV. 87 (1971). Regarding Little Blue, see notes 265-67 & accompany- 
ing text in_fia. 

136. Olson v. City of Wahoo, 124 Neb. 802,248 N.W. 304 (1933). 
137. Id. a t  811,248 N.W. a t  308. This dicta contains appropriative, reasonable use, 

and correlative rights language, but the court felt it was referring to the 
American rule of reasonable use. Id. at 811,248 N.W. at  308. If plaintiff had 
proved that well interference had occurred, he probably would not have been 
entitled to relief under either the reasonable use or correlative rights doc- 
trines because ample ground water was available to him at greater depths. 
Id. at  812-13,248 N.W. at  308. See notes 4243 & accompanying text supra. 

138. FRAMEWORK STUDY, supra note 125, at 46. 
139. NRC DATA BANK, supa  note 5. 
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came in 1940 when Regulation of the Use of Groundwater in Ne- 
braska was prepared for the Nebraska Legislative Council.l40 
While the report did not include legislative proposals, a bill to es- 
tablish a comprehensive ground water code, L.B. 460, was intro- 
duced and then subsequently withdrawn.141 L.B. 460 would have 
established a statewide permit system for ground water by com- 
bining elements of overlying rights and appropriative theories. 
Ground water ownership was public142 and existing uses were con- 
firmed.143 New irrigation uses could be initiated by applying to the 
Department of Roads and Isrigation (now the Department of 

140. 14 Neb. Legis. Council Rep. (November 1940). The report suggested a 
number of reasons for establishing state laws regulating ground water use: 
(I) to protect existing ground water users; (2) to conserve ground water by 
prohibiting waste, encouraging ground water recharge, and restricting 
ground water uses to beneficial purposes; (3) to maintain and protect ground 
water quality; (4) to prevent serious or permanent depletion of ground water 
supplies, and (5) to obtain federal assistance for ground water development 
projects. Id. at 6-7. The report also identified seven general principles to be 
considered in developing ground water laws: (1) ownership of ground water 
should be public, and private ground water use should be subject to public 
regulation; (2) the state should be responsible for enforcing ground water 
laws; (3) the state should have authority to grant or deny permits for drilling 
non-domestic wells; (4) ground water should be legally defined, recognizing 
that ground and surface water often constitute a single, integrated water sup- 
ply; (5) a rule should be established for resolving well interference conflicts; 
(6) comprehensive surveys of ground water availability, use, and develop- 
ment potential should be undertaken; and (7) pound water quality should be 
protected, particularly municipal ground water supplies. Id. at 13-15. 

141. L.B. 460, 1941 Neb. Leg., 55th Sess. [hereinafter cited as L.B. 4601; 1941 NEB. 
LEGIS. J. 281, 1727-28. 

142. LB. 460, supra note 141,s 1 (c). The bill stated that ground water use for do- 
mestic and irrigation purposes is a natural want. Id. $ l(b). Compare NEB. 
CONST. art. XV, $ 4 (water for domestic use declared a natural want) with 
NEB. REV. STAT. 46-201 (Reissue 1978) (Ground water use was dedicated to 
the public) and L.B. 460, sups note 141, 5 l(d). Compare NEB. CONST. art 
XV, 5 (natural stream water dedicated to the people for beneficial pur- 
poses) with NEB. REV. STAT. 46-202 (Reissue 1978) (Rights to use ground 
water were not to be denied except when demanded in the public interest) 
and L.B. 460, supra note 341, 5 l(e). Compare NEB. CONST. art. XV, 5 6 (di- 
version of unappropriated water permissible except when contrary to the 
public interest) with NEB. REV. STAT. 5 46-235 (Reissue 1978). 

143. L.B. 460, supra note 141, 5 3. Existing uses would have been required to be 
registered with the Department of Irrigation and Roads [now the Department 
of Water Resources]. Id. $ 7. Individual domestic wells, municipal wells, and 
public water supply wells would have been exempted from the act. Id. $5. 
The Department would have been responsible for adjudicating existing 
ground water uses and issuing certificates confirming such uses. Id. $8 8, 
9(1). Existing uses would have been subject to a withdrawal rate of up to 450 
gallons per minute ( a m )  per 70 acres irrigated and an annual allocation of 
up to three acre feet per year per acre irrigated. Id. 5 9(2) (a). Enterprise Irr. 
Dist. v. Willis, 135 Neb. 827,284 N.W. 326 (1939). Certificate holders would not 
have been regulated during periods of inadequate supply. LB. 460, supra 
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Water Resources (DWR)) for an allocation permit.l* Quantities 
were allocated considering the aquifer's sustained yield and poten- 
tial development by other landowners.145 Ground water could not 
be transferred for distant uses, but could be used freely within a 
farm or ranch operation.146 Ground water users acquired no pro- 
tection of their original pumping depths.147 When supplies be- 
came inadequate, allocations would be reduced prorgta and if the 
reduced quantities were not usable, withdrawals would be cur- 
tailed in reverse order of priority.148 Except for its failure to ad- 
dress surface-ground water interrelationships, L.B. 460 would have 
been a fairly comprehensive ground water law. 

The decade's only ground water litigation dealt with subirriga- 
tion. When the ground water level is near the land surface, crops 
and other plants may be subirrigated if their roots reach the 
ground water aquifer. While subirrigation may benefit crop pro- 
duction, very high ground water levels may make land too swampy 
for cultivation. The only Nebraska Supreme Court decision deal- 
ing directly with subirrigation is the 1941 case of Luchsinger v. 
Loup River Public Power District.149 The plaintiff claimed the 
power district's canal drained his previously subirrigated cropland 

note 141, Q 10. Certificate rights could be forfeited through four years nonuse. 
Id. 5 9(3). 

144. Two types of ground water rights could have been acquired: allocation per- 
mits and temporary allocation permits. Water not needed for certificate hold- 
ers was available for allocation to new users. LB. 460, supra note 141, 
5 9(2) (a). Allocation pennits were to be obtained upon application to the De- 
partment. Id. Q 9(2) (b). If water was available, an allocation could be estab- 
Lished of up to three acre feet per year per acre irrigated, and could be 
diverted a t  a rate up to 450 gpm per 70 irrigated acres. Id. 5 9(2) (a) .  An allo- 
cation could have been concentrated on a smaller quantity of land than that 
described in the permit. Id. 5 9(5). Temporary allocation permits could have 
been obtained to use more than the regular three acre feet allocation if sup- 
plies were available. Temporary allocations would have been "junior and in- 
ferior" to certificate and allocation permits, but would have become 
permanent by prescription after ten consecutive years of use. Id. 5 9(3). 
Temporary and regular allocation pennits could be forfeited through four 
years nonuse, Id. $9(3). Well logs were required for all new wells. Id. 5 14. 

145. Id. $5 9(6), 9(2) (a). In making ground water allocations the Department 
would have determined the "reasonable proportion of the available supply to 
which each applicant. . . shall be entitled." Id. 5 9(2) (a). 

146. Id. §Q 9 (2) (a), 9 (5). 
147. Id. 8 9(6). 
148. Id. 10. Procedures to initiate ground water regulation could have been initi- 

ated by the Department or by ground water users. Id. Only holders of alloca- 
tion and temporary allocation permits vrould be subject to regulation. Id. 
Presumably temporary allocation would be curtailed before regular alloca- 
tions. See id. 5 9(3). Section 9(7) provides for reallocation every three years, 
but is unclear as to whether this was reallocation of forfeited rights or a gen- 
eral reallocation regarding quantities that could be withdrawn. Id. at s 9(7). 

149. 140 Neb. 179,299 N.W. 549 (1941). 
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in Platte County, resulting in decreased dryland corn production. 
The supreme court ruled that subirrigation was a valuable prop- 
erty right, and that the power district was liable for the harm 
caused. The court further ruled that the measure of the compensa- 
tion due was the reduction in cropland value resulting from the 
loss of subirrigation. 

Legislative activity during this decade included the 1947 legisla- 
tion authorizing the organization of reclamation districts to im- 
pound and distribute surface water for domestic, manufacturing, 
irrigation, power, and other beneficial uses.150 One section of the 
reclamation law authorized reclamation districts to tax landown- 
ers receiving ground water recharge benefits from district opera- 
tions while not purchasing district surface water.151 

D. Drought, Development, and Legislative Response: 1950 to 1959 

The drought of 1952 to 1956 and the development of sprinkler 
irrigation systems led to a ground water development explosion. 
Previously only level land could be irrigated with gravity irrigation 
systems. Development of sprinkler irrigation technology permit- 
ted irrigation of rougher land without the necessity of land leveling 
operations. Land formerly thought to be unjrrigable was devel- 
oped using sprinkler irrigation systems. Approximately 16,000 irri- 
gation wells were installed during the 1950s, nearly four times the 
number installed during the 1940s. The number of acres irrigated 
with ground water increased from approximately 500,000 to over 
two million,l52 so that by 1959 more acres were irrigated kern 
ground water than &om surface water. With this explosive devel- 
opment came the fist realization that, in some irrigated areas, 
ground water was being mined. This led to the establishment of 
limited public controls on ground water development through irri- 
gation well spacing requirements, as well as initial attempts to de- 
velop policies to address ground water mining in problem areas 
through the establishment of ground water conservation districts. 
- 

150. 1947 Neb. Laws, ch. 173, at 523 (codified at NEB. REV. STAT. §Q 46-501 to -587 
(Reissue 1978 & Cum. Supp. 1980)). 

151. NEB. REV. STAT. 8 46-544 (Cum. Supp. 1980). The reclamation district board of 
directors may assess lands not receiving district water service, but receiving 
special direct recharge benefits from water originating from district facilities, 
a levy of up to $0.14 per $100 actual property value. Id. $5 46-507, -542, -544 
(Reissue 1978 & Cum. Supp. 1980). A public hearing is required before assess- 
ments are made. Id. § 46-554 (Reissue 1978). These provisions were subse- 
quently extended by implication to public power and irrigation districts. 1971 
Neb. Laws, L.B, 626 (codified at NEB. REV. STAT. 8 70-667 (Reissue 1976)). 
This statute may be unconstitutional, however, for not properly amending ex- 
isting law. NEB. CONST. art. III, § 14. 

152. NRC Data Bank, supra note 5. 
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Legislation requiring irrigation well registration and establishing 
ground water preferences also was enacted. 

The second major legislative study of ground water law came in 
1956 with the Report of the Nebraska Legislative Council Commit- 
tee on Ground and Surface Water.153 This resulted in Nebraska's 
first significant ground water legislation being enacted in 1957. 
Based on the 1956 study committee recommendations, the well 
registration legislation established the information base on ground 
water occurrence, development, and use necessary for future 
ground water management eEorts.154 The 1957 well registration 
statute required the owners of all irrigation wells to register their 
well with the state engineer (now the Director of Water Re- 
sources) 2% Information required in the registration included well 
location, pumping capacity, and the number of acres to be irri- 

153. 81 Neb. Legislative Council Rep. (Nov. 1956). The report summarized public 
response at committee hearings: (1) strong opposition was expressed to im- 
mediate legislation regulating ground water use; (2) ground water regulation 
should be exercised locally rather than by state officials; (3) regulation 
should await further study by a permanent study group; (4) ground water 
conservation legislation should be pursued immediately rather than waiting 
for problem areas to develop; (5) plans for dealing with ground water deple- 
tion should begin immediately; and (6) well registration and spacing legisla- 
tion should be considered. Id. at 37-38. 

Committee observations and conclusions included: (1) no evidence indi- 
cated immediate danger of statewide ground water depletion; (2) in some ar- 
eas ground water mining was occurring; (3) potential for additional ground 
water development existed, but ground water withdrawals should not exceed 
recharge rates; (4) no need existed to regulate ground water development or 
withdrawals, although in areas where ground water problems were develop- 
ing the public should be made aware of them, (5) surface-ground water con- 
flicts may require future legislative consideration; (6) integrated 
management of ground and surface water would be advantageous; (7) in 
problem areas regulation should be local; and (8) the cooperative ground 
water data collection program of the University of Nebraska Conservation 
and Survey Division and U.S. Geological Survey should receive additional 
state financial assistance. id. at 38-41. 

The committee recommended that irrigation wells be located 300 feet from 
property lines and 600 feet from other irrigation wells to prevent well interfer- 
ence conflicts and to reduce the likelihood of ground water mining by reduc- 
ing the density of ground water developmenl The purposes of well 
registration were to develop complete information about the number of w e b  
and their location and to formalize the voluntary well registration procedures 
of the Bureau of Irrigation, Water Power and Drainage (now the DWR). Id. 
at 41-42. 

154. Well registration information is the basis for the NRC Data Bank information 
on ground water development and use. See note 5 supra. The information 
from well. drilling logs is used to map underground strata and to identifv 
ground water occurrence. 

155. 1957 Neb. Laws, ch. 200, at 701 (codified at NEB. REV. STAT. $8 46-601 to -607 
(Reissue 1978 & Cum. Supp. 1980)). 
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gated.156 Irrigation well spacing requirements were the first legis- 
lative step to regulate ground water development. The effect of the 
irrigation well spacing requirements is to reduce the likelihood of 
irrigation well interference conflicts and to reduce the density of 
ground water development. The statute requires that new irriga- 
tion wells be located at least 600 feet from any irrigation well 
owned by another.157 Variance from the irrigation well spacing re- 
quirement can be obtained by applying to the state engineer, now 
the Director of the Department of Water Resources [hereinafter 
Director] 2 5 8  

The 1956 legislative water law study was followed in 1958 by the 
Report of the Nebraska Legislative Council Committee on Ground 
Water.159 Based on public hearings revealing that irrigator senti- 
ment favored local rather than state ground water regulation, the 
committee recommended that the Legislature authorize the organ- 
ization of local ground water districts by initiative petition.160 The 
state's first act to deal with ground water mining was passed by the 
1959 Legislature to implement the 1958 study commission recom- 
mendation.161 Ground water conservation districts (GWCDs) 
were formed and were authorized to manage ground water in prob- 
lem areas.162 GWCDs were authorized to establish corrective 
measures "to ensure the proper conservation of groundwater" 

156. NEB. REV. STAT. $ 46-602(1) (Cum. Supp. 1980). For a discussion of current 
well registration requirements, see notes 299-311 & accompanying text infia. 

157. 1957 Neb. Laws, ch. 201, a t  704 (codified a t  NEB. REV. STAT. 46-609 (Reissue 
1978)). 

158. NEB. REV. STAT. $ 46-610 (Reissue 1978). Well spacing requirements were 
subsequently extended to industrial, municipal, and public water supply 
wells. 1965 Neb. Laws, ch. 270, a t  770 (codiAed a t  NEB. REV. STAT. $8 46-651 to - 
655 (Reissue 1978 & Cum. Supp. 1980)); 1979 Neb. Laws, LB. 201, at 729 (cod.- 
fied at NEB. REV. STAT. § 46-651 (Cum. Supp. 1980)); 1980 Neb. Sess. Laws, LB. 
643, $ 8  (codified at NEB. REV. STAT. 46-654 (Cum. Supp. 1980)). For a discus- 
sion of current well spacing requirements, see notes 266-80 & accompanying 
text inpa. 

159, 84 Neb. Legislative Council Rep. (Nov. 1958). 
160. Id. at 12. The difllculties associated with implementing state ground water 

controls in Colorado were cited as justification for local control. Id. at 10-12. 
The committee further recommended that the ground water conservation dis- 
tricts proposed by the state geologist be a basis for forming ground water 
conservation districts. Id. at 12. See id. at 12-19. 

161. Groundwater Conservation Act of Nebraska, 1959 Neb. Laws, ch. 220, a t  773. 
162. 1959 Neb. Laws, ch. 221, a t  774 (codifled a t  NEB. REV. STAT. $5 46-614 to -634 

(Reissue 1978 & Cum. Supp. 1980)). The formation of GWCDs after June 30, 
1972 was subsequently prohibited. 1971 Neb. Laws, LB. 544 (codifled at NEB. 
REV. STAT. 5 46-61401 (Reissue 1978)). Existing GWCDs must be dissolved 
by April 1, 1982, 1978 Neb. Laws, LB. 411, 8 1, at 259 (codified a t  NEB. REV. 
STAT. 5 46-6x01 (Reissue 1978)). Ground water management is a function 
assumed by  Natural Resources Districts (NRDs). See notes 20-48 & accompa- 
nying text infia. 
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which could be enforced by court order.163 
The 1957 Legislature also enacted ground water preference leg- 

islation establishing that domestic ground water uses were supe- 
rior to any other ground water use, and agricultural ground water 
uses were superior to manufacturing or industrial uses.1" The leg- 
islation did not establish whether domestic use included industrial 
water supply by municipalities, did not specify the type of prefer- 
ence created, and did not specify in what circumstances prefer- 
ences would apply.165 

E. The Center Pivot Boom: 1960 to 1%9 

In 1949, Frank Zybach of Columbus, Nebraska developed the 
center pivot sprinkler irrigation system which would revolutionize 
irrigation in Nebraska.166 The widespread use of the center pivot 
began in the 1960s, allowing land with steep slopes to be developed 
for irrigation. Over 12,000 irrigation wells were installed during the 
1960s, twenty-five percent less than the number of wells installed 
during the 1950s. However, the number of acres irrigated from 
ground water rose by 1.4 million acres, bringing the total to over 3.5 
million acres.167 Three acres were being irrigated with ground 
water in Nebraska for every acre irrigated with surface water. 

The &st statute dealing with ground water quality protection 
was enacted by the 1961 Legislature. Abandoned irrigation wells 
were to be sealed according to DWR regulations, primarily to pre- 
vent contaminants from reaching ground water supplies through 
the abandoned wells.168 

The 1962 Report of the Nebraska Legislative Council Committee 
on Water Control was the third major legislative study of ground 
water.169 The major issue addressed in the study was municipal 

163. NEB. REV. STAT. $8 46-629 (6), -630 (Reissue 1978). GWCDs were organized in 
the late 1960s and early 1970s in York, Seward, Warnilton, Clay, and Fillmore 
counties in the Blue River basin, and in Chase and Dundy counties in the 
upper Republican River basin. The five Blue River basin GWCDs formed the 
Blue River Association of Groundwater Conservation Districts to coordinate 
enforcement of ground water irrigation runoff control regulations and to pro- 
mote emcient use of irrigation water through irrigation scheduling programs. 
Blue River Ass'n of Ground Water Conservation Dists., 1 THE GROUND WATER 
M o ~ r r o ~  (Winter 1974); M. NOFIFKE, D. AXTHEW & H. MUUJNER, THE BENE- 
DICT PROJECT (Blue River Ass'n of Ground Water Conserv. Dists. Nov., 1975). 

164. 1957 Neb. Laws, ch. 199, at 701 (codified at  NEB. REV. STAT. $ 46-613 (Reissue 
1978)). 

165. See notes 38-41 supra; notes 39546 & accompanying text infra. 
166. See Harnsberger, Oeltjen & Fischer, supra note 24, at  199. 
167. NRC Data Bank, supra note 5. 
168. 1961 Neb. Laws, ch. 230, a t  683 (codified at  NEB. REV. STAT. $5 46-602(3), -602(4) 

(Reissue 1978 & Cum. Supp. 1980)). 
169. 114 Neb. Legislative Council Fkp. (1962) [hereinafter cited as 1962 Legislative 
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ground water transfers. Because previous court opinions had sug- 
gested that nonoverlying uses could be enjoined, municipal ground 
water transfers were in a precarious legal position.170 Municipal 
representatives had sought to appropriate subflow to protect mu- 
nicipal wellfields in alluvial aquifers, but their applications were 
denied. Municipal representatives then proposed that the legisla- 
ture adopt the subflow doctrine to make municipal ground water 
transfers more secure.171 The study committee made several legis- 
lative recommendations related to ground water: (1) that domes- 
tic use should be defined; (2) that permits should be required 
before ground water was withdrawn *om a well or pit within 200 
feet of a natural stream, with permits being denied when the 
ground water was needed to supply the needs of surface water ap- 
propriators; and (3) that ground water should be defined to include 
water in underground strearns.172 

Surface-ground water interrelationships were addressed in two 
statutes enacted by the 1963 Legislature. The 1962 Legislative 
Study Committee recommended adopting a legal definition of 
ground water including the underground stream doctrine. The 
1963 Legislature defined ground water, but excluded the suggested 
underground stream language which would have begun integrat- 

Study]. Topics studied by the committee included nitrate contamination of 
ground water supplies, ground-surface water conflict caused by pumping 
from wells near streams, the need for hydrogeological studies identifying 
ground-surface water interrelationsGps, and legal uncertainties regarding 
municipal ground water transfers. Id. at  411,12-15, 18-21. In considering the 
streamflow reductions caused by ground water withdrawals near streams, 
the committee discussed the legal concept of underground streams. Through 
this concept the ground water flow of a surface stream is legally treated as 
part of the surface stream. Rights to use ground and surface water would be 
correlated on the basis of priority. Id. at 20. See notes 90-91 & accompanying 
text supra. 

170. Olson v. City of Wahoo, 124 Neb. 802,811,248 N.W. 304,308 (1933). See Harns- 
berger, Oeltjen & Fischer, supra note 24, at 21417. 

171. Municipal representatives presented a proposed bill to the study committee 
to deal with these issues. The proposed bill made water in definite under- 
ground streams, including the underflow of a surface stream, subject to sur- 
face water law defined municipal water uses, except for industrial water 
supply by a municipality, as domestic; and presumed the ground water in the 
Platte, Loup, and Elkhorn River valleys to be water of an underground 
stream, 1962 Legislative Study, supra note 169, at 20-21. 

172. Id. a t  2426. The proposed definition of ground water was: "that water which 
oozes, seeps, filters, or percolates through the ground under the surface with- 
out a definite channel, or in a course that is uncertain or unknown and not 
discoverable from the surface without excavation for that purpose, and that 
water under the surface flowing in fixed or defhite channels, the existence 
and location of which are known or ascertainable from surface indications or 
other means without subsurface excavations for that purpose." Id. at 26. 
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ing ground and surface water rights.173 However, the 1963 Legisla- 
ture recognized to a limited extent the physical interrelationship 
between ground and surface water. It found "that the pumping of 
water for irrigation purposes from pits located within fifty feet of 
the bank of any natural stream may have a direct effect on the 
surface flow of such stream."l74 Thus, it established that a permit 
is required to pump from such a pit. In approving or di sapprhg  
a permit application, the DWR was required to "take into account 
the effect that such pumping may have on the amount of water in 
the stream and its ability to meet the requirements of appropria- 
tors from the stream."175 

TWO statutes enacted in 1963 dealt with municipal water supply 
issues. The first defined domestic use of ground water to exclude 
industrial water supply for rnunicpalities.176 The second author- 
ized municipal ground water transfers.177 The 19 62 Legislative 
Study Committee did not make specific recommendations regard- 
ing municipal ground water transfers, although the inclusion of un- 
derground streams in the Committee's recommended ground 
water definition would have been the basis for appropriating sub- 
flow. L.B. 440 was introduced by Lincoln and Omaha senators in 
19B3 and contained most of the features proposed to the 1962 Study 
Committee by municipal representatives.178 L.B. 440 was not en- 
acted because of ground water irrigators' objections.179 As a com- 
promise between municipal and irrigation interests, the City, 
Village and Municipal Ground Water Permit Act was enacted in 
19 63.180 The act gave cities, villages, and municipal corporations 
the option to obtain a permit from the Director of Water Resources 

173. 1963 Neb. Laws, ch. 274,g 1, at 827 (codified at NEB. REV. STAT. 5 46-635 (Reis- 
sue 1978)). 

174. NEB. REV. STAT. 3 46-636 (Reissue 1978). 
175. Id. fj 46-637. 
176. Id. 5 46-613. 
177. Id. 5 46-638 to -650 (Reissue 1978 & Cum. Supp. 1980). 
178. L.B. 440,73d Leg., 1st Sess. (1963). Section one made all  ground water within 

one half mile of any stream bank public and subject to appropriation. Section 
three gave the DWR jurisdiction regarding the adjudication, appropriation, 
and administration of such ground water. Section four c o r n e d  existing 
municipal and irrigation use of such ground water. Section six defined do- 
mestic use to include all municipal ground water uses except industrial water 
supply. Section seven excluded farm and ranch domestic wells from appro- 
priation requirements. 

179. Harnsberger, Oeltjen & F'ischer, supra note 24, at 219. 
180. 1963 Neb. Laws, ch. 276,g 1, at 829 (codified at NEB. REV. STAT. $5 46-638 to -650 

(Reissue 1978 & Cum. Supp. 1980)). The Act's title was changed in 1980 to the 
Municipal and Rural Domestic Ground Water Transfers Permit Act. 1980 
Neb. Laws, L.B. 643, 5 5 (cowed at NEB. REV. STAT. 5 46-650 (Cum. Supp. 
1980) ) . 
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for ground water transfers.181 
In 1965 the Metropolitan Utilities District of Omaha (MUD) ap- 

plied for a permit under the Act. MUD, already diverting 140 mil- 
lion gallons per day (mgd) of surface water from the Missouri 
River, proposed to withdraw sixty mgd from thirty-five wells on the 
north bank of the Platte River and an adjacent island five miles 
west of the river's junction with the Missouri River. The water was 
to be transferred to Omaha, which is located in the Papio River 
basin. Of the sixty mgd of ground water proposed to be with- 
drawn, four mgd or seven percent would come £ram ground water 
storage. The remaining fifty-six mgd or ninety-seven percent 
would come indirectly from the Platte River as induced aquifer 
recharge. According to expert testimony the ground water with- 
drawals would have had a minimal effect on streamflow, lowering 
it no more than 1.1 inches.182 The permit was granted by the Direc- 
tor and objectors appealed the decision to the Nebraska Supreme 
Court, arguing that the water which was to be withdrawn from 
MUD'S wells was surface water and could not be diverted from one 
river basin for use in another.183 The supreme court ruled that the 
grant of the permit was proper.184 F'irst, it held that because the 
proposed ground water diversion would not affect nearby wells 
and would lower Platte River flow by no more than 1.1 inches, the 

181. NEB. REV. STAT. 5 -46-638 (Cum. Supp. 1980). The permit can be granted, after 
notice and hearing, if the DWR Director h d s  that the proposed ground water 
withdrawal and transportation is reasonable, is not contrary to the conserva- 
tion and beneficial use of ground water, and is not otherwise detrimental to 
the public welfare. Id. 55 46-639 to -642 (Reissue 1978). On the subject of no- 
tice and hearing, see Harnsberger, Oeltjen & Fischer, supra note 24 at 221-22. 
Permits for existing ground water transfers and ground water recharge can 
be obtained upon application to the DWR. NEB. REV. STAT. 48 46-643, -645 (Re- 
issue 1978 & Cum. Supp. 1980). Ground water users adversely affected by 
ground water transfers may sue for damages. Id. 8 46-647 (Cum. Supp. 1980). 
This section has been interpreted as limiting an aggrieved ground water 
user's remedy against a section 46-638 permit holder to damages. Harns- 
berger, Oeltjen & Fischer, mpru note 24, at  219 n.146. While a court could so 
interpret section 46-647, the language of the statute does not require such an 
interpretation. Section 46-647 is not a positive statement that possession of a 
section 46638 permit precludes an injunction issuing against the holder al- 
though this may have been what the 1963 Legislature intended. 

The provisions of the Act were extended in 1980 to public water supplies 
deflned as those public districts supplying or intending to supply water to 
urban or rural areas for domestic or municipal purposes. Affected public dis- 
tricts include irrigation, reclamation, metropolitan utility, sanitary improve- 
ment, rural water, and natural resources districts. 1980 Neb. Laws, LB. 643, 
55 2, 3 (codified at NEB. REV. STAT. 35 46-638 to -645 (Cum. Supp. 1980)). 

182. Metropolitan Util, Dist. v. Merritt Beach Co., 179 Neb. 783,795,140 N.W.2d 626, 
634 (1966). 

183. Id. at  786, 140 N.W.2d at 62430. 
184. Id. 
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objectors would not be harmed by the proposed transfer, Second, 
by relying on the statutory definition of ground water, the court 
ruled that all the water proposed to be withdrawn by MUD was 
ground water. Third, it ruled that the proposed interbasin ground 
water transfer by MUD was neither prohibited by statute nor by 
prior court decision, and was "reasonable, for a public purpose, 
beneficiai, not against public policy, and in the public hterest."f85 

A subsequent supreme court decision also dealt with municipal 
water supply issues.186 Municipalities often offer incentives, such 
as reduced rates for taxes or utility service, to attract industry. 
They feel such inducements are justified because the industry wi l l  
increase employment, economic well being, and ultimately tax rev- 
enues.187 A municipal attempt to obtain industrial water supplies 
by condemnation led to litigation regarding whether such use of 
condemnation was valid. In 1964, construction of a large fertilizer 
plant outside the city limits of Beatrice was planned. The fertilizer 
company was unable to obtain the necessary water supply itself. 
The city agreed to supply water directly to the fertilizer plant, not 
fiom existing municipal supplies, but &om wells on land con- 
demned by the city solely for the purpose of supplying the ferti- 
lizer plant. The owners whose land was condemned appealed the 
city's action. The Nebraska Supreme Court ruled in favor of the 
.plaintiffs stating that because the land was condemned solely to 
provide water directly for the fertilizer plant, the condemnation 
was for a private rather than a public purpose and thus was inva- 
lid. The court, however, aflhned the authority of the city to con- 
demn land to obtain water to meet the domestic needs of its 
inhabit ants .I88 

Public water supply problems in rural areas similar to those in 
urban areas led the Legislature to authorize the organization of ru- 
ral water districts. Because in eastern Nebraska and in many bor- 
der counties ground water supplies are limited,l89 securing a 
reliable ground water supply for domestic purposes may be diffi- 
cult. In recognition of this, the 1967 Legislature authorized the or- 
ganization of rural water districts (RWDS).~~~ Where local water 
supplies were inadequate, RWD could be organized upan petition 
and landowner ratification. RWDs are authorized to store, trans- 

185. Id. at 802,140 N.W.2d at 637. See Harnsberger, Oeltjen & Fischer, supra note 
24, at 222-25. 

186. Burger v. City of Beatrice, 181 Neb. 213, 147 N.W.2d 784 (196'7). 
187, See Harnsberger, Oeltjen & Fischer, supra note 24, at 22527. 
188. 181 Neb. 213,147 N.W.2d 784 (1967). 
189. R. BENTALL & F. SHAFFER, Stlpra note 4, at 1. 
190. 1967 Neb. Laws, ch. 279, 5 1, at 747 (codified at NEB. REV. STAT. $5 &I001 to - 

1026 (Reissue 1978 & Cum. Supp. 1980)). 
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port, and use water for rural water supply purposes.191 
Another aspect of the ground water transfers issue was ad- 

dressed by the 1967 Legislature. I . .  Nebraska's border counties a 
ranch or farm may be located in more than one state. Thus, a land- 
owner withdrawing water in one part of his operation for use in 
another could be involved in interstate ground water transfer. To 
give the state some control over these and similar situations, the 
1967 Legislature established a permit requirement for withdrawals 
&om a pit or well in Nebraska for use in an adjoining state.192 

Traditionally, natural resources development and control re- 
sponsibilities have been given to local, single-purpose districts 
organized on a county basis. Limitations of this approach include 
organization by political boundaries rather than boundaries facili- 
tating resource development or obtaining control objectives, and 
creation of a fragmented tax base. The 1969 Legislature began to 
reorganize over 150 single purpose districts into larger, more com- 
prehensive natural resource districts (NRDs) ,193 The legislation 
creating NBDs withdrew the authority to organize new ground 
water conservation districts and rural water districts.194 The NRDs 
were authorized to establish ground water controls subject to rati- 
fication in a local referendurn.195 This authority was subsequently 
repealed and the NRDs were given broad ground water manage- 
ment authority when the 1975 Legislature enacted the Ground 
Water Management Act.196 

The final statute of this period affecting ground water was the 
establishment of a natural resources data bank.197 Well registra- 

191. NEB, REV. STAT. 9 46-1002 (Reissue 1978). RWDs cannot supply water for the 
cultivation of submarginal land. Id. $ 46-1005. Subsequent legislation estab- 
lished that new RWDs could not be organized after June 30, 1972. 1971 Neb. 
Laws, LB. 544, $ 10 (codified a t  NEB. REV. STAT. $ 46-1001.01 (Reissue 1978)). 
Rural water supply is one function assumed by NRDs. See NEB. REV. STAT. 
5 2-3229 (Reissue 1977). 

192. 1967 Neb. Laws, ch. 281,$ 5, a t  761 (codified a t  NEB. REV. STAT. $46-613.01 (Re- 
issue 1978)). See notes 357-61 accompanying text infia. 

193. 1969 Neb. Laws, ch. 9 , s  1-59, a t  100 (codified a t  NEB. REV. STAT. 38 2-3201 to - 
3275 (Reissue 1977 & Cum. Supp. 1980)). 

194. 1969 Neb. Laws, ch. 9, 8s 63-65, at  135-36 (codified at  NEB. REV. STAT. $8 46- 
614.01, -1001.01 (Reissue 1978)). Existing RWDs are not affected but existing 
GWCDs must  be  dissolved by April, 1982. 1978 Neb. Laws, LB. 411,s 1, at  259 
(codified a t  NEB. REV. STAT. $46-634.01 (Reissue 1978)). 

195. 1969 Neb. l aws ,  ch. 9, 8 37, at 124 (codified at  NEB. REV. STAT. 5 2-3237 (Reis- 
sue  1977)). 

196. 1975 Neb. Laws, LB. 577,s 26, at 1158 (codified a t  NEB. REV. STAT. $5 46-656 to 
-673 (Reissue 1978 & Cum. Supp. 1980)). 

197. 1969 Neb. Laws, ch. 382,g 1-3, a t  1348-49 (codified a t  NEB. REV. STAT., $8 2-1568 
to -1570 (Reissue 1977)). Establishment of the data bank was one recommen- 
dation in the  Report of the Nebraska Legislative Council Committee on 
Ground and Surface Water, 165 Neb. Legislative Council Rep. a t  9 (Nov. 1968). 
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tion data is part of the information collected in the data bank, in- 
cluding the number and location of registered wells, the number of 
acres irrigated and the types of wells drilled.198 

I?. Ground Water Mining and Management: 1970 to 1980 

Ilrought and periods of high crop prices led to an explosion in 
ground water development for irrigation, Nearly half or 29,000 of 
the 63,000 irrigation wells in Nebraska were installed during the 
1970s, doubling the number of acres irrigated with ground water.199 
By 1975 Nebraska ranked third nationally in the number of acres 
irrigated, as well as in ground water withdrawals.200 By 1979, 
nearly eighty-five percent of the land irrigated in Nebraska was ir- 
rigated with ground water.201 

The decade of the 1970s was one of environmental concern. 
State legislation protecting air, land and water quality, and public 
drinking water supplies was enacted. Surface water irrigation 
projects were delayed or defeated largely because of environmen- 
tal challenges. In addition the reality of ground water mining be- 
came apparent in several parts of Nebraska, New legislation 
dealing with ground water mining led to the establishment of 
groundwater control areas and the first administrative regulation 
of ground water use in the state's history. Other topics addressed 
by the legislature included: ground water irrigation runoff control, 
water development and conservation, and state water policy as- 
sessment. Litigation addressed irrigation runoff, well interference, 
and water transfers. 

In the first of several enactments dealing with environmental 
quality, the 1971 Legislature enacted the Environmental Protection 
Act.202 The Act created the Department of Environmental Control, 
which is authorized to deal with a broad variety of environmental 
problems, including ground water pollution.203 The Department 

The study committee also recommended legislation to replace a variety of 
single-purpose natural resource districts with multi-purpose natural resource 
districts and studied ground and surface water law and planning in Colorado, 
Texas, New Mexico, and California. Id. at  8-9. See notes 193-96 & accompany- 
ing text supra. 

198. See note 5 mpra. 
199. Over 3.7 million additional acres were irrigated with ground water, bringing 

the total to 7.4 million. NRC DATA BANK, supra note 5. 
200. G. MURRAY & E. REEVES, supra note 2, at  2425. 
201. M. JOHNSON & D. PEDERSON, supra note 5, at  58. 

. 202. 1971 Neb. Laws, LB. 939 (codified at  NEB. REV. STAT. 55 81-1501 to -1533 (Reis- 
sue 19'76 & Cum. Supp. 1980)). The Act created an Environmental Control 
Council, which establishes standards for air, land, and water quality. NEB. 
REV. STAT. $5 81-1503, -1505 (Cum. Supp. 1980). 

203. Water pollution control authority extends to ground water. NEB. REV. STAT. 
$5 81-1505(1), -1506(1), -1502(21) (Reissue 1976 & Cum. Supp. 1980). Waste dis- 
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has established ground water quality protection standards and 
regulations governing the use of disposal wells.204 The 1972 Legis- 
lature enacted another bill which aimed at protecting ground 
water quality. Many irrigators add agricultural chemicals, such as 
fertilizers, pesticides and herbicides, to their irrigation water for 
application through their irrigation system. If the source of water 
is ground water, well pump failure can cause the chemicals to si- 
phon down the well, contaminating ground water supplies. To deal 
with this problem, the 1972 legislation required ground water irri- 
gators who apply fertilizer through their irrigation system to in- 
stall a mechanical device, usually a check valve, to prevent the 
fertilizer &om contaminating ground water supplies if the well 
pump st0pped.~*5 

A third bill aimed at water quality became law when the 1976 
Legislature enacted the Safe Drinking Water Act, authorizing the 
Department of Health to protect drinking water quality by regulat- 
ing the development and operation of public water supply sys- 
tems.206 The installation of weus for public water supply systems 
is regulated by the Department. 

When evaluating the development of supplemental water sup- 
plies as  an option for dealing with ground water mining, primary 
consideration usually is given to surface water impoundment 
projects. Another method for dealing with ground water mining is 

~ - 

charges in violation of air, land and water quality standards are illegal. Id. 
$81-1506. Air, land and water quality standards are enforced by the Depart- 
ment of Environmental Control. Id. §§ 81-1504, -1507 to -1513. Enforcement 
authorities may be delegated to local governmental subdivisions which have 
adopted Council approved pollution control programs. Id. 8 81-1504.(23). This 
suggests that ground water pollution control programs approved by the 
Council could be delegated to NRDs. 

204. Nebraska Dep't of Environmental Control, Groundwater Protection Stan- 
dards (March 1978); Nebraska Dep't of Environmental Control, Rules and 
Regulations for the Control of Disposal Wells to Protect Groundwater and 
Other Subsurface Resources of the State of Nebraska (June, 1975). The Act 
was amended in 1980 to give the Department authority to regulate hazardous 
waste disposal. 1980 Neb. Laws, LB. 853 (codifled at NEB. REV. STAT, 81- 
1521.01 to .07 (Cum. Supp. 1980)). 

205. 1972 Neb. Laws, LB. 1343, at  1060 (codifled at NEB. REV. STAT. 8 46-612.01 (Re- 
issue 1978 & Cum. Supp. 1980)). Subsequent legislation included herbicides 
and pesticides within the scope of check valve requirements. 1977 Neb. Laws, 
L.B. 421, a t  1050 (codified at  NEB. REV. STAT. 5 46-612.01 (Cum. Supp. 1980)). 

206. 1976 Neb. Laws, LB. 821, at 616 (codifled at  NEB. REV, STAT. $5 71-5301 to -5313 
(Reissue 1976)). The Director of Health is required to adopt drinking water 
standards which apply to all public water supply systems, i.e., those having at 
least 15 service connections or regularly serving at least 25 individuals. I d  
§$ 71-5301(9), -5302(1), -5302(3). A pennit from the Director is required for the 
construction, operation, extension, or alteration of public water supply sys- 
tems. Id. 55 71-5303, -5305. Public water supply system operators must be cer- 
tified by the Department of Health. Id. $5 71-5307 to -5309. 
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to increase ground water recharge by reducing overland runoff 
through land conservation and management practices, eg. contour 
farming, reduced tillage, or terracing. The 1977 Legislature en- 
acted the Nebraska Water Conservation Act to increase ground 
water recharge by providing state fhancial support for land con- 
servation and management practices.207 Another option for deal- 
ing with ground water mining is to obtain supplemental water 
supplies through such means as surface water development. 
Water impoundment can affect ground water use in two significant 
ways: first, seepage fkom reservoir, canals, and irrigated fields can 
increase ground water recharge and, second, impounded surface 
water can be used to supplement ground water supplies in an inte- 
grated water management program. While most major water im- 
poundment projects are federally financed, the 1974 Legislature 
established the Nebraska Resources Development Fund to provide 
limited state financial support for water impoundment projects.208 

207. 1977 Neb. Laws, LB. 450, at 1064 (codified at NEB. REV. STAT. 5 2-1575 to -1582 
(Reissue 1977 & Cum. Supp. 1980)). The intent of the Conservation Fund is to 
better conserve and use land and water resources, and to recharge ground 
water by financially assisting private landowners to practice water and land 
conservation measures. NEB. REV. STAT. $2-1576 (Reissue 1977). The Ne- 
braska Water Conservation Fund is administered by the Nebraska Natural 
Resources Commission (NRC). Id. 5 2-1577. Landowners may receive up to 
75% state cost sharing on eIigible water conservation practices including con- 
struction of water impoundment structures draining up to 2000 acres, unless 
at least 90% of the land to be drained is grassland, in which case up to 5000 
acres can be drained by the proposed impoundment. Cost sharing is also 
available for construction of terraces, ponds, and other temporary water and 
sediment retention measures. Id. $5 2-1581(1), -1581 (2) (Cum. Supp. 1980). 
As a condition of receiving Conservation Fund cost sharing landowners must 
agree to maintain the water conservation practice for 10 years or refund the 
state funds received unless the NRC approves the practice modification. Id. 
5 2-1581(3). 

208. 1974 Neb. Laws, LB. 975, at 937 (codified at NEB. REV. STAT. $5 2-3264 to -3272 
(Reissue 1977 & Cum. Supp. 1980)). Financial assistance is provided for pro- 
grams and projects for: (I) pollution abatement; (2) flood control; (3) land 
acquisition for future resource development projects; (4) irrigation; (5) fish 
and wildlife preservation; (6) pubLic land improvement; (7) outdoor recrea- 
tion; and (8) soil and water conservation. NEB. REV. STAT. 8 2-3263 (Reissue 
1977). Grants and loans (when the program or project is revenue generating) 
kern the Development Fund are made to state agencies or political subdivi- 
sions. Id. 55 2-3265, -3266 (Reissue 1977 & Cum. Supp. 1980). The NRC is au- 
thorized to acquire land for future state resource development projects, and 
to acquire storage rights in water development projects. Id. 5 2-3267 (Reissue 
1977). 

~ e v e l o ~ m e n t  Fund project or program proposals are evaluated by an advi- 
sory board to determine whether: (1) the proposed program or project would 
conAict with any state land or water plan, (2) the proposed program or pro- 
ject is economically and financially feasible; (3) the proposed program or pro- 
ject is technically feasible; (4) adverse environmental impacts are minimized; 
(5) the applicant is quali3ed to implement the proposed program or project; 
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The legislature also addressed the problem of irrigation prac- 
tices which damage roads and road rights of way. Irrigation runoff 
can collect in road ditches, reducing the road's lateral support and 
in some cases cause flooding of the road. Watering of roads, partic- 
ularly with sprinkler irrigation systems, may also be safety 
hazards. The 1975 Legislature made road damage caused by irriga- 
tion a misdemeanor.209 

The major legal development of the decade was the legislature's 
enactment of the Ground Water Management Act210 and the sub- 
sequent designation of three ground water control areas. Exten- 
sive development of ground water for irrigation had led to ground 
water mining in several parts of Nebraska.211 In 1975, concerns 
about this problem led to the enactment of the Act212 which cre- 
ated a procedure for establishing ground water control areas 
where ground water problems were occurring. Once a control area 
has been established natural resources districts (NRDs) can regu- 
late ground water development and use, subject to approval by the 
Department of Water Resources (DWR). 

The first step in creating a control area is for an NRD to request 
that the DWR hold a public hearing to determine whether a control 
area should be designated.213 A control area may be designated if 
the DWR Director concludes that the uncontrolled development 

-- 

(6) any loan requested can be repaid and that adequate operation and main- 
tenance is provided for during the loan's term; (7) the proposed program or 
project is coordinated with other state programs; and (8) money is available 
from the fund. Id. $8 2-3270, -3271. After considering the advisory board's rec- 
ommendation, proposals may be approved by the NRC. Id. 8 2-3272. 

209. 1975 Neb. Laws, L.B. 85, at  180 (codified at  NEB. REV. STAT. 5 39-703 (Reissue 
1978) ). See notes 344-48 & accompanying text i7t.a. 

210. 1975 Neb. Laws, LB. 577, at  1145. 
211. Areas with major ground water level declines include: the Blue River basin 

(Adams, Clay, Fillmore, Hamilton, York, Polk and Seward counties); the Cen- 
tral Platte area (Buffalo and Hall counties); the Upper Republican area 
(Chase, Perkins, and Dundy counties); Holt County, and Box Butte County. 
R. BENTALL & F. SHAFFER, supra note 4, at  35. 

212. 1975 Neb. Laws, L.B. 577, at 1145 (codified at NEB. REV. STAT. $8 46-656 to -673 
(Reissue 1978 & Cum. Supp. 1980)). See Aiken & Supalla, Ground Water Min- 
ing and Western Water Rights Law: The Nebraska Experience, 24 S.D. L. 
REV. 607, at  618-19 (1979). 

213. NEB. REV. STAT. 5 46-658(3) (Cum. Supp. 1980). In its request the NRD must 
identify the area proposed to be included in the control area. Id. The Ne- 
braska Natural Resources Commission and University of Nebraska Conser- 
vation and Survey Division are required to testify at the hearing. Id. 5 46- 
658(4) (b). Presumably, the Commission testifies regarding whether estab- 
lishing the control area would be consistent with development of the state 
water plan and the Division testifies regarding the ground water hydrology of 
the area involved. Id. 5 2-1507(b) (Reissue 1979); Id. 5 85-163 (Reissue 1976). 
In addition, the DWR director can make any additional investigations he 
deems necessary. Id. 5 46-658(4) (b) (Cum. Supp. 1980). 
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and use of ground water either has caused or is likely to cause an 
inadequate ground water supply to meet present or reasonably 
foreseeable needs, or a degradation of ground water quality due to 
ground water mining so that the water is unsuitable for current 
~ses .~14 In determining whether either of these two criteria have 
been fulfilled, the Director must consider whether conflicts be- 
tween ground water users are occurring or may be rrestsrnably a r ~  
ticipated; or whether ground water users are experiencing or, in 
the foreseeable future, will experience substantial economic hard- 
ship as a direct result of current or anticipated ground water devel- 
opment or ~ s e . ~ l 5  If a control area is designated, DWR permits are 
required before any well can be installed within the control 
area.216 In addition, after a public hearing and subject to DWR ap- 
provd, an NRD can regulate ground water development and use 

214. Id. 55 46-658(1) (a), -658(b) (Cum. Supp. 1980). The order designating the 
ground water control area must define its geographic and stratrographic (i.e., 
geologic) boundaries. Id. 5 46658(4) (e) .  In addition, the Director must con- 
sider these factors in establishing control area boundaries: the ground water 
supply or quality problem which led to the control area designation; the effect 
on political subdivisions; and the socio-economic and administrative factors 
directly affecting the ability of an NFtD to implement a local ground water 
management and control program. Id. 5 46-658(4) (c). The Director may in- 
clude area within the control area not previously identified by the NFtD for 
consideration. Id. $5 46-658(4) (a), -658(4) (c). Areas from a contiguous NRD 
not requesting a control area hearing may also be included in the control area 
if the NRD consents to its inclusion. Id. 5 46-658(4) ( d ) .  Control area bounda- 
ries may be modifled by following the designation procedure. Id. 5 46-658(5). 

215. Id. 5 46-658(2). Previously the Director could have considered whether 
"[olther conditions exist that indicate the inadequacy of the ground water 
supply or that require the area be designated as a control area for protection 
of the public welfare." Id. 8 46-658(1) (c )  (Reissue 1978), repealed by 1979 
Neb. Laws, L.B. 26, at  139. 

216. NEB. REV. STAT, 5 46-659(1) (Cum. Supp. 1980). Information required in the 
application includes: (1) the applicant's name and address; (2) whether the 
proposed use of the well is for domestic, municipal, irrigation, industrial, or 
other purposes; (3) the location of the proposed well; (4) the location and 
number of acres of land to be irrigated if the proposed well will be used for 
irrigation purposes; (5) the proposed well's anticipated diameter, depth, and 
capacity; and (6) the expected well log (ie., a description of the geologic 
materials encountered in drilling the hole) if known from test drilling. Ne- 
braska Dep't of Water Resources, Application For A Permit To Construct A 
Water Well Within A Ground Water Control Area (Form 577-1 undated). 

If a well has been drilled in a control area without one's first having ob- 
tained a permit a late pennit may be obtained if the well was otherwise in 
compliance with control area rules and regulations when the well was in- 
stalled and when the late permit was sought, and if the failure to obtain the 
control area well permit was in good faith. NEB. REV. STAT. $8 46-659(3), 
-659(5), -660(1). An additional $250 fee for late permit applications must be 
paid to the NRJ). Id. 5 46-659(4). Otherwise application procedures are the 
same as for regular control area well permits. Id. 
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within a control area.217 Authorized controls include regulation of 
well spacing, well pumping, ground water withdrawals, and well 
tlriUhg.218 Regardless of whether a control area has been desig- 
nated, the Act also requires all NRDs to establish regulations to 
control ground water irrigation runoff, and authorizes them to stop 
the c o n s ~ c t i o n  and use of illegal wells.219 

Six control area hearings have been requested and held. Con- 
trol areas have been designated by the Director in the Upper Re- 
publican, Upper Big Blue, and Little Blue NRDs. Control area 
requests were denied in the North Platte, Lower Platte South, and 
Lower Loup NRDs. 

The first control area request dealt with interference between 
irrigation and domestic wells in Scotts Bluff and Banner counties. 
Domestic wells had been drilled into an artesian aquifer where ar- 
tesian pressure forced the water in the well near the surface. 
Withdrawals from subsequently developed irrigation wells re- 
duced the artesian pressure, causing water levels in domestic 
wells to fall below the well pumps. The domestic wells had to be 
replaced when the wells stopped yielding water and the well 
pumps burned up. The domestic well owners sued the irrigator for 
the cost of replacing their wells. In a 1974 opinion, the Scotts Bluff 
County District Court held that because the irrigator's pumping 

217. NEB. REV. STAT. 5 46-666 (Cum. Supp. 1980). Controls may be varied within a 
control area based on differing climatic, hydrologic, geologic, or soil condition. 
Id. Q 46-666(4). See note 234 infia. In adopting and approving ground water 
controls the NRD and DWR Director must consider whether the controls will 
(I) mitigate or eliminate the condition that led to control area designation, 
(2) encourage a high degree of water use emciency, or (3) improve control 
area administration. NEB. REV. STAT. 5s 46-666(2), -666(3). If controls are not 
adopted by the NRD within 18 months after control area designation, the 
power to establish controls vests in the DWR Director. Id. 5 46-666(8). The 
Director is authorized to administer controls if, after a public hearing re- 
quested by local ground water users, the director determines that the NRD is 
administering the controls unfairly. Id. 46-667 (Reissue 1978). 

218. NEB. REV. STAT. $5 46-666(1), -666(5) (Cum. Supp. 1980). Apparently the well 
drilling moratorium is intended to be used as a last resort. Id. 8 46-666(5). 
This section is unclear regarding whether the NRD may consider establishing 
a moratorium before the proposed rules are published and the NRD public 
hearing held pursuant to section 46-665, or cannot consider a moratorium un- 
til after a section 46-665 public hearing. If the latter interpretation is correct 
an additional section 46-665 public hearing would be required before the NRD 
could adopt a moratorium. Ground water control authorities are evaluated in 
Aiken & Supalla, m p a  note 208, at 629-40. 

Control area activities are ffnanced by a property tax of up to $0.009 per 
$100 actual value on alI taxable property in the control area. NEB. REV. STAT. 
5 46-673 (Cum. Supp. 1980). The general NRD levy of $0.035 per $100 actual 
value can be increased by popular vote. Id. 8 2-3225(1) (Reissue 1977). 

219. Id. 55 46-663(6), -664 (Reissue 1978 & Cum. Supp. 1980). Regarding illegal 
wells, see notes 28494 & accompanying text infia. 
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dismpted the domestic water supplies, he was required to pay for 
replacing the domestic wells.220 The North Platte NRD subse- 
quently requested a control area hearing but after the public hear- 
ing the Director declined to designate a control area.221 The 
Director's order noted thak (1) while irrigation development was 
causing seasonal (temporary) artesian pressure reductions and 
water level declines, ground water mining was not occurring; (2) 
the private economic hardships of the irrigation-domestic well in- 
terference conflicts were not substantial and could be dealt with 
through private litigation; and (3) while the availabiliw of ground 
water was somewhat diminished because of seasonal artesian 
pressure reduction, the adequacy of the ground water supply was 
undbhished.222 

In 1977, the first ground water control area was designated in 
the Upper Republican area of Chase, Perkins, and Dundy counties, 
where ground water rnining is occurring.223 Center pivot irrigation 
development has led to ground water level declines of up to thirty 
feet in some areas, streamflow reductions in Frenchman Creek, 
and reduction in surface water storage at Enders Reservoir.224 Af- 
ter a public hearing requested by the Upper Republican NRD, the 
Director designated a control area.225 The Director's order noted 
that: (1) ground water mining was occurring; (2) conflicts between 
ground and surface water users were occurring; (3) unless supple- 
mental water supplies could be developed, current ground water 
supplies were inadequate to meet present or reasonably foresee- 
able needs; and (4) substantial economic hardships affecting re- 
gional prosperity and water user conflicts could be anticipated if 
ground water mining continued.226 

The first controls approved under the Act required flowmeters 
on all wells227 and certification of irrigated acres within the 

220. Buchfield v. Adams, Ci. 7436 & 7437 (Scotts Bluff Dist. ~ t . ,  Neb. 1974). 
221. Nebraska Dep't of Water Resources Order Denying a Request to Create a 

Ground Water Control Area (January 7,1977) (North Platte Control area). 
222. Id. 
223. M. JOHNSON & D, PEDERSON, Supra note 5, at  3,36-38. 
224. See generally E. LAPALLA, QUAN~ATWE HYDROGEOLOGY OF THE UPPER RE- 

PUBLICAN NR9, SOUTHWEST NEBRASKA (U.S. GeoL Survey Water Resources 
Investigation 78-38, June 1978). Ground water levels are expected to fall as 
much as 140 feet by the year 2000 if ground water development and use is not 
restricted. Id. a t  1. 

225. Nebraska Dep't of Water Resources Order Granting a Request to Create a 
Ground Water Control Area (August I, 1977) (Upper Republican control 
area). The control area covers 2600 square miles, including an estimated 2400 
irrigation wells that irrigate nearly 310,000 acres. 

226. Id. at 2-3. 
227. Upper Republican NRD, Rules and Regulations for Ground Water Control: 

Order No. 1, Rule 3(b) (February 7,1978) [hereinafter cited as Upper Repub- 
lican Order No. 11; Nebraska Dep't of Water Resources Order of Approval for 
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NRD.228 New wells are required to be located at least 1320 feet 
from existing stock and domestic weUs.229 In "critical townships," 
those where annual withdrawals exceed one percent of the re- 
maining ground water supply,230 new wells must be located at least 
3300 feet &om existing well~.~31 The regulations limit ground water 
transfers,232 and indicate that the NRD would adopt a ground 
water allocation of 14 to 17 acre inches per certified irrigated acre 
in 1980.233 A subsequent amendment establishes ground water 
withdrawal limitations for irrigators. Withdrawals are limited to 66 
acre inches per certified irrigated acre fkom January 1,1980 to De- 
cember 31, 1982, an annual average of 22 acre inches per acre.234 

Proposed Ground Water Control Rules and Regulations (March 27, 1978) 
(Upper Republican NRD). Meters must meet NRD specifications and must 
be sealed by the NRD. Upper Republican Order No. 1, Rules 3(a), 3(c) (1). 
Violation of well metering requirements can result in a loss of up to one 
year's ground water allocation. Id. Rule 3(c). 

228. Upper Republican Order No. 1, supra note 227, Rule 4. 
229. Id. Rule 5 (b). 
230. Id. Rule I (d). Twenty-three critical townships have been designated. Upper 

Republican NRD, Rules and Regulations for Ground Water Control: Order 
No. 2, Rule l(d) (January 2,1979) [hereinafter cited as Upper Republican Or- 
der No. 21; Nebraska Dep't of Water Resources Order of Approval for Pro- 
posed Amendments to Ground Water Rules and Regulations (January 9, 
1979) (Upper Republican control area). The critical township designation re- 
mains in effect for a minimum of three years. Upper Republican Order No. 2, 
Rule l(d). 

231. Upper Republican Order No. 1, supra note 227, Rule 5(a). 
232. Id. Rule 2 (d). See Aiken & Supalla, supra note 212, at 643. 
233. Upper Republican Order No. I, supra note 227, Rule 2(c). 
234. Upper Republican NRD, Rules and Regulations for Ground Water Control: 

Order No. 3, Rules 4(a) (1), (2) (March 4, 1980) [hereinafter cited as Upper 
Republican Order No. 31; Nebraska Dep't of Water Resources Order of Ap- 
proval for Proposed Amendments to Ground Water Rules and Regulations 
(March 7, 1980) (Upper Republican control area). 

Earlier regulations submitted by the NRD proposed to vary ground water 
allocations for different irrigation water distribution systems. Upper Republi- 
can NRD, [Proposed] Rules and Regulations for Ground Water Control: Or- 
der No. 3 (February 7,1980) [hereinafter cited as Upper Republican Proposed 
Order No. 31. Irrigators using gravity flow irrigation systems would have re- 
ceived a five year allocation of 110 acre inches per certified irrigated acre, an 
annual average of twenty-two acre inches per acre. Id. Rule 4(a) (1). Iniga- 
tors using sprinkler irrigation systems would have received a five year alloca- 
tion of eighty acre inches per certified irrigated acre, an annual average of 
sixteen acre inches per acre. Id. Rule 4(a)(2). The Director rejected this 
allocation as being unauthorized by statute. Memorandum from Michael 
Jess to Rex Haberman (February 22,1980) [hereinafter cited as Jess Memo- 
randum]. NEB. REV. STAT. § 46-666(4) (Cum. Supp. 1980) authorizes varying 
control area regulations based on differing climatic, hydrologic, geologic, or 
soil conditions. The Director interpreted section 46-666(4) as excluding varia- 
ble regulations based on type of water distribution system. Jess Memoran- 
dum. 

The proposed regulations submitted to the Director also included reduced 
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Violation of this requirement can result in loss of up to half of ei- 
ther the remaining or the next allocation.235 The regulations also 
adopt the ground water managment objective of limiting ground 
water supply re ductions to a "manageable rate."236 

The second control area was designated in the Upper Big Blue 
NRD. The Blue River basin is one of the major irrigated areas 
where ground water is being mined. After a public Bearkg re- 
quested by the Upper Big Blue N'RD, the Director designated a 
ground water control area.237 The Director's findings were similar 
to those noted in designating the Upper Republican control area. 

While the Upper Big Blue ground water controls do not estab- 
lish immediate limitations on withdrawals,238 the controls en- 
courage installation of flow meters and irrigation water reuse 
systems and the use of irrigation scheduling techniques as well as 
other voluntary measures to improve water use efficiency and con- 
trol ground water mjning.239 

The fourth control area designation request involved conilicts 
between domestic and irrigation wells drilled in a semi-artesian 
aquifer in Butler, Lancaster, Seward, and Saunders Counties. 
Ground water withdrawals for irrigation caused temporary (sea- 
sonal) reductions in &esian pressure, interferring with withdraw- 
als eom domestic wells. After the public hearing requested by the 
Lower Platte South NRD, the Director declined to designate a con- 
- 

allocations for four townships in Chase County at  the request of local land- 
owners. The gravity irrigation system allocations were 100 acre inches per 
certified irrigated acre, an annual average of twenty acre inches per acre. Up- 
per Republican Proposed Order No. 3, Rule 4(b) (1). The sprinkler irrigation 
system allocation was seventy acre inches per certified irrigated acre, an an- 
nual average of fourteen acre inches per acre. Id. Rule 4(b) (2). These provi- 
sions were disapproved, based on .the Director's interpretation of section 46- 
666 (4). Jess Memorandum. 

235. Upper Republican Proposed Order No. 3, supra note 234, Rule 12. 
236. Id. at  1. Previously the NRD had adopted a god of limiting the rate of ground 

water depletion to one percent of the remaining supply per year. Upper Re- 
publican Order No. 1, supza note 227, Rule 2(b). See Aiken & Supalla, supra 
note 212, a t  642 n.165. 

237. Nebraska Dep't of Water Resources Corrected Order Granting a Request to 
Create a Ground Water Control Area (December 22, 1977) (Upper Big Blue 
control area). The control area includes 2700 square miles, including 9400 irri- 
gation wells irrigating 1.1 million acres. See Aiken & Supalla, supra note 212, 
a t  629. 

238. Upper Big Blue NRD, Control Area Rules and Regulations, Rules 2(I)(B), 
2(II) (December 26, 1978) [hereinafter cited as Upper Big Blue Rules]; HE- 
braska Dep't of Water Resources Order of Approval of Control Area Rules 
and Regulations, (January 9,1979) (Upper Big Blue control area). If there is 
an  increase in the rate of ground water decline, a three-year irrigation alloca- 
tion of forty-eight acre inches per certified irrigated acre (annual average of 
sixteen acre inches per year) will take effect. Id. 

239. Upper Big Blue Rules, supra note 238, Rule 2(I) (A). 
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trol area240 noting that: (1) while ground water irrigation with- 
drawals were causing seasonal artesian pressure reductions and 
water level declines, ground water mining was not occurring; (2) 
the private economic hardships associated with irrigation-domes- 
tic well interference were not substantial and could be dealt with 
through means other than control area regulation (i.e. private liti- 
gation); and (3) while the availability of ground water was some- 
what diminished because of seasonal artesian pressure reduction, 
the adequacy of the ground water supply was essentially undimin- 
ished.241 

After a public hearing request by the Little Blue NRD,242 the 
third ground water control area was designated within the Blue 
River basin. The Director's findings were similar to those in the 
Upper Republican and Upper Big Blue control area designation or- 
ders. The control area regulations establish limitations on ground 
water withdrawals and wells must be metered by March 31,1982.243 
Irrigators will be given an annual ground water allocation which 
can be subsequently varied by no more than one inch annually244 
with unused allocations carried forward into future years. Future 
allocations can be drawn upon, but whenever an brigator has used 
up one year's allocation in advance he cannot irrigate the following 
year.245 Ground water allocations for municipal, industrial, recrea- 
tional, fish and wildlife, and livestock uses will be established by 
February 15, 1983.246 

The most recent control area designation request involved in- 
tensive irrigation development in the sandhills region. In recent 
years large sandhills ranches have been developed with center 
pivot irrigation for purchase by investors. Area residents have ex- 
pressed concern that such intensive irrigation development could 
cause loss of wet hay meadows, increasing nitrate levels in ground 
water, interference with domestic and stock wells, streamflow re- 

240. Nebraska Dep't of Water Resources Order Denying a Request to Create a 
Ground Water Control Area (March 30, 1978) (Lower Platte South NRD). 

241. Id. 
242. Nebraska Dep't of Water Resources Order Granting a Request to Create a 

Ground Water Control Area (January 2,1979) (Little Blue control area). The 
control area includes 500,000 acres, sixty percent of which are irrigated from 
2500 irrigation wells. See Aiken & Supalla, supra note 212, a t  629. 

243. Little Blue NRD, Ground Water Control Area Rules and Regulations, Rule 11 
(A) (1) (June 24, 1980) [hereinafter cited as Little Blue Rules]; Nebraska 
Dep't of Water Resources Order for Approval for Rules and Regulations for 
Ground Water Control (July 31, 1980) (Little Blue control area). 

244. Little Blue Rules, supra note 243, Rule II(B) (2). The allocations will vary 
across the  control area because of precipitation differences. The basis of the 
allocation is certified irrigated acres. See id. Rules II(A) ( 5 ) ,  IL(A) (6). 

245. Id. Rule II ( B )  (2). 
246. Id. Rule I1 (B) (3). 
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ductions, and soil erosion associated with cultivation of sandy soil 
with steep slopes. After a public hearing requested by the Lower 
Loup NRD, the Director declined to designate a control area.247 
The order noted that (1) while irrigation ground water withdrawals 
were causing seasonal ground water level reductions, ground 
water supply reduction was not s imcant ;  (2) substantial local or 
regional ecmomic hardships were neither existing nor reasonably 
forseeable; (3) ground water quality degradation was occurring in 
isolated areas, but was not caused by ground water mining and did 
not interfere with existing water uses; (4) conflicts between 
ground water users could be dealt with through private litigation; 
and (5) regulation of agricultural practices to prevent soil erosion 
was beyond the scope or intent of the Ground Water Management 
Act .2* 

The last major legislative action of the decade was the authori- 
zation by the 1978 Legislature of several water policy studies 

247. Nebraska Dep't of Water Resources Order Denying a Request to Create a 
Ground Water Control Area (May 1,1980) (Lower Loup NRD). 

248. Another way to deal with soil erosion resulting horn the cultivation of sandy 
soils is land use control. NRDs are authorized to establish land use controls 
to conserve soil and water and to prevent and control soil erosion. NEB. REV. 
STAT. 5 2-3244 (Reissue 1977). The proposed controls must be approved by 
seventy-five percent of the landowners within the NRD voting in a public ref- 
erendum. Id. § 2-3246. The land use controls may vary according to different 
land characteristics, but otherwise must be uniform throughout the NRD. Id. 
5 2-3249. The land use controls cannot conflict with any municipal, county, or 
regional land use controls. Id. 5 2-3244. Specific land use controls authorized 
include: (1) requiring the installation of terraces, dams, ponds, dikes, and 
other structures; (2) requiring particular types of cultivation and cropping 
practices; (3) prevention of cultivation of highly erodable soils; and (4) other 
measures to conserve soil and water and prevent soil erosion. Id. 5 2-3248. 

Counties are also authorized to control agricultural land use. If the county 
board has created a planning commission and adopted a county comprehen- 
sive development plan, the board may adopt a zoning resolution regulating, 
inter alia, the use of land for agricultural purposes. Id. $23-114 (Reissue 
1977). The comprehensive development plan must address inter alia land 
use, including agricultural land use. Id. 8 23-11402. Zoning regulations, 
which can be adopted only after a comprehensive development plan has been 
developed, must be consistent with such plan and may address: (I) classify- 
ing land use to assure adequate provision for drainage, water supply, and soil 
fertility, (2) protecting property against blight and depreciation; (3) fostering 
agriculture; and (4) encouraging the most appropriate land use. Id. 3 23- 
114.03. In adopting the zoning resolution the board must consider, inter alia, 
soil conservation, water supply conservation, and drainage. Id. 8 23-114. The 
county board may establish districts within which land use, intw alia, is reg- 
ulated. Id. $23-11403. Any land use in violation of zoning requirements is a 
class III misdemeanor ($0-500 fbe, no imprisonment to 3 months imprison- 
ment, or both). Id. §§ 23-114.05,28-106(1) (Reissue 1977 & Reissue 1979). Each 
day of continued violation after notice of violation has been given is a sepa- 
rate offense. Id. § 23-1 14.05 (Reissue 1977). For other county zoning authori- 
ties, see id. $5 23-164 to -174.10 (Reissue 1977 & Cum. Supp. 1980). 
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through Nebraska's state water planning process. State water 
planning originated as a cooperative state-federal effort to inte- 
grate federal water project planning with state natural resource 
policies. The federal government has several programs financing 
water resources development. To ensure that federal water devel- 
opment projects are consistent with state policies, federal funds 
are available to states to develop state water plans. The primary 
purpose of this is to identify how state and federal water develop- 
ment programs should be implemented.249 The 1978 Legislature 
changed the direction of Nebraska's state water planning efforts to 
place greater emphasis on analyzing state water policy issues.250 
Reports analyzing several water policy issues are being prepared 
for legislative consideration. Policy studies directly relating to 
ground water management include studies of water quality, 
ground water reservoir management, supplemental water sup- 
plies, municipal water needs, water use efficiency, and interbasin 
water transfers.251 

Water law litigation in the 1970s involved problems of well inter- 
ference, irrigation runoff and interbasin transfers. Inefficient 
ground water use in irrigation can lead to land drainage problems. 
In Peters v. Langrehr,252 a Howard County landowner claimed that 
an upper landowner's ground water irrigation runoff made part of 

249. 42 U.S.C. 5 1962c. (1979). See Aiken, supra note 88, at 3 4 3 4  
250. 1978 Neb. Laws, LB. 595. The state water planning and review process has 

five major activities: policy issue analysis, state initiated problem analysis 
and area planning, project and program review, state project planning and 
design, and base activites. NEBRA~IV~ NATURAL RESOURCES COMMISSION & 
WORK PLAN DEVELOPMENT COMMISSION, REPORT TO THE LEGISLATURE AND 
GOVERNOR ON THE NEBRASKA STATE WATER PL,ANNING AND REVIEW PROCESS 
2-1 to -2 (November 15, 1978) [hereinafter cited as WORK PLAN]. 

The policy reports, infia note 251, were being prepared as part of the pol- 
icy issue analysis activity. Water supply conditions and alternatives in prob- 
lem areas can be analyzed through the state initiated problem analysis and 
area planning activity. The impact of proposed projects and programs, such 
as a proposed federal reclamation project, could be analyzed through the pro- 
ject and program review activity. If state water project development activi- 
ties go beyond the current planning and financing activities into project 
design and construction activities, the state project planning and design ac- 
tivity could be implemented. Finally, data collection for water resources 
planning, analysis, and management is implemented through the base activi- 
ties element. Id. at  4 6  to -11. The act was automatically repealed July 1,1980. 
For a discussion of previous state water planning efforts, see generally 
Framework Study, supra note 125. 

251. The water quality report has been completed. NEBRASKA NATURAL RE- 
SOURCES COMMISSION, POUCY ISSUE REPORT ON WATER QUALITY (March 1980) 
[hereinafter cited as WATER QUALITY]. Other policy issues to be analyzed 
include instream flow, selected water rights issues, and weather modification, 
WORK PLAN, supra note 250, at 4 6  to -11. 

252. 188 Neb. 480, 197 N.W.2d 698 (1972). 
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plaintiffs pasture unusable. The irrigation runoff drained into a 
natural depression or draw onto the pasture and from there even- 
tually to the Platte River. Defendant argued that, by statute,"3 he 
was entitled to drain his irrigation runoff into the draw. The Ne- 
braska Supreme Court ruled that the statute entitled the irrigator 
to drain diffused surface waters and some irrigation runoff into the 
draw as long as the amounts were not harmful to the Iwer land- 
owners.254 

The major ground water litigation of the decade involved inter- 
ference between domestic and irrigation wells. In Prather v. Eisen- 
mann,255 a case quite similar to the one which prompted the 
request for a North Platte Control Area,256 domestic wells had 
been drilled into an artesian aquifer, where artesian pressure 
forced the water in the well to a level near the surface. Withdraw- 
als from subsequently developed irrigation weUs reduced the arte- 
sian pressure, causing the water in the domestic wells to fall below 
the well pumps. The well pumps burned up when the domestic 
wells stopped yielding water. The domestic well owners sued the 
irrigator for damages. In a 1977 opinion, the Madison County Dis- 
trict Court held that because the irrigator's ground water with- 
drawals disrupted the domestic water supplies, he was Liable for 
damages. The Nebraska Supreme Court affirmed,257 interpreting 
the ground water preference statute258 as making the irrigator lia- 
ble for damages. The court suggested a two-part rule for resolving 
ground water disputes. First, when conflicts arise between those 
using ground water for the same purpose, each user will be enti- 
tled to a proportional share of the available supply. Second, con- 
flicts between those using ground water for different purposes will 
be resolved on the basis of preferences: domestic uses of ground 
water would be preferred over all other uses, and agricultural 
ground water uses would be preferred over industrial uses.259 

A third court decision dealt indirectly with the issue of ground 
water transfers suggesting that ground water must be used on the 
well owner's land without waste, and implying that any growd 

253. NEB. REV. STAT. 5 31-201 (Reissue 1978). The statute says that owners may 
drain by discharging the water "into any natural watercourse or into any nat- 
ural depression or draw . . . and when such drain or ditch is wholly on the 
owner's land, he shall not be liable in damages . . . ." Id. 

254. 188 Neb. at 486, 197 N.W.2d at 702. 
255. 200 Neb. 1,261 N.W.2d 766 (1978). 
256. See notes 220-222 & accompanying text supra. 
257. Rather v. Eisenrnann, 200 Neb. 1,261 N.W.2d 766 (1978). 
258. NEB. REV. STAT. 5 46-613 (Reissue 1978); See notes 16465 & accompanying text 

.mpru. 
259. 200 Neb. at 8-10,261 N.W.2d at 710-71. See notes 395-406 & accompanying text 

inza. 
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water transfer is illega1.260 Nebraska statutes authorize ground 
water transfers by public water suppliers, although before 1980 
this authority extended only to cities, villages, and municipal cor- 
porations.261 A proposed rural water district (RWD) ground water 
transfer led to a 1979 Nebraska Supreme Court decision in McDow- 
ell v. Rural Water Distm'ct No. 2.262 The RWD proposed to with- 
draw ground water from land it owned in Holt County and 
transport the water to neighboring Boyd County for public water 
supply purposes. Holt County landowners challenged the RWDYs 
proposed ground water transfer as being illegal. The Holt County 
District Court ruled that the RWD was required to obtain a permit 
fi-om the DWR under the City, Village and Municipal Ground 
Water Permit Act (now the Municipal and Rural Domestic Ground 
Water Transfers Permit Act). The Nebraska Supreme Court re- 
versed the district court opinion, ruling that the RWD was not a 
municipal corporation and did not come within the scope of the 
A~t .2~3 The court did not discuss the validity of the R W ' s  pro- 
posed ground water transfer, although it noted that RWDs are au- 
thorized to transport water into their service area.2e4 

260. Prather v. Eisenmann, 200 Neb. 1,s-7,261 N.W.2d 766,769 (1978); Metropolitan 
Util. Dist. v. Memitt Beach Co., 179 Neb. 783,800-01,140 N.W.2d 626,637 (1966); 
Olson v. City of Wahoo, 124 Neb. 802, 811, 248 N.W. 304,308 (1933). 

261. See notes 180-81 & accompanying text supra. 
262. 204 Neb. 401,282 N.W.2d 594 (1979). 
263. Id. at 411-12, 282 N.W.2d at 600. 
264. The issue of interstate ground water transfers was raised in the recent Chase 

County District Court decision of State of Nebraska v. Sporhase, No. 4096 
(Chase County Dist. Ct., Neb. 1978). The decision dealt with the transfer of 
ground water from Chase County, Nebraska to irrigate land in Phillips 
County, Colorado. NEB. REV. STAT. 5 46-613.01 (Reissue 1978) requires a DWR 
permit before ground water withdrawn in Nebraska can be transported for 
use in another state. Before a permit can be granted the Director must find 
that the proposed ground water withdrawal: (1) is reasonable; (2) is not con- 
trary to the conservation and use of ground water; (3) is not otherwise detri- 
mental to the pubLic interest; and (4) the state into which the ground water is 
proposed to be transferred has reciprocal legislation. Id. Defendants, Ne- 
braska-Colorado Farms, registered their irrigation well as required by Sec- 
tion 46-602, but did not apply for a Section 46-613.01 ground water transfer 
permit. If they had done so the permit probably would have been denied 
because Colorado law prohibits interstate ground water transfers. COLO. 
REV. STAT. 5 36-90-136 (1978). The Upper Republican NRD complained to the 
DWR that defendants were withdrawing ground water in Nebraska for use in 
Colorado in violation of Section 46-613.01. Defendants argued that the ground 
water transfer permit requirement was unconstitutional. because it interfer- 
red with interstate commerce, citing City of Altus v. Can, 255 F. Supp. 828 
(W.D. Tex. 1966) a f d  per curiam, 385 US. 35 (1966), which had invalidated 
Texas legislation restricting interstate ground water transfers. The Chase 
County District Court decided that the permit requirement was a reasonable 
burden on interstate commerce. The court based its decision on differences 
between Texas and Nebraska ground water law: in Texas landowners can 
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In 1980, Nebraska law regarding interbasin surface water trans- 
fers changed abruptly when the Nebraska Supreme Court over- 
ruled an earlier decision prohibiting such transfers. In Little Blue 
Natural Resource District v. Lower PZatte North Natural Resource 
District,265 the court unanimously ruled that unappropriated sur- 
face water could be transferred from one river basin to another ex- 
cept when such diversion in contrary to the public interest.2ss The 

sell ground water for nonoverlying uses whereas Nebraska Supreme Court 
dicta suggests that Nebraska landowners cannot do so. See, e-g., Olson v. 
City of Wahoo, 124 Neb. 802,811,248 N.W. 304, 308 (1933). The Texas statute 
meant ground water transfers within Texas were valid but interstate ground 
water transfers were invalid. This discrimination against out of state users 
was the feature of the Texas statute the federal courts found unconstitu- 
tional. 

The court in Sporhase also observed that the federal government had left 
ground water management to the states. While the interstate ground water 
transfer permit requirement might impose a slight burden on interstate com- 
merce, the local purpose served by that burden was legitimate. In this regard 
the court referred to the ground water controls established in the Upper Re- 
publican NRD, suggesting that interstate ground water transfers could thwart 
the achievement of the NRD's ground water management objectives. Accord, 
Corker, Can A State Embargo the Export of Water by Transbarin Diversions? 
12 IDAHO L. REV. 135, 146-48 (1976). 

265. 206 Neb. 535,294 N.W.2d 598 (1980), overruling Osterman v. Central Neb. Pub. 
Power & Irr. Dist., 131 Neb. 356,268 N.W. 334 (1936). The LittZe Blue decision 
arose from applications to the DWR by the Little Blue NR;D to divert 125,000 
acre feet of water kom the Platte River to irrigate land in the Blue River ba- 
sin. The Director determined that sufficient unappropriated water was avail- 
able to meet the Little Blue project water supply requirements, but denied 
the applications based on Osterman. 

Osterman involved the Tri-County irrigation project which originally pro- 
posed to impound Platte River water in Lake McConaughy to irrigate land in 
the Platte, Blue, and Republican River Basins. The Nebraska Supreme Court 
interpreted NEB. REV. STAT. $5 46-206 and 46-265 as prohibiting interbasin sur- 
face water transfers. Originally enacted in 1893, section 46-206 states that in- 
terbasin transfers would be permitted only on streams wider than 100 feet, 
and that up to seventy-five percent of the flow could be appropriated for use 
in another river basin. Section 46-265, enacted in 1895, requires that unused 
irrigation water be returned to the river of origin or to the Missouri River. 
This statute, the apparent intent of which is to prevent waste of water from 
irrigation canals, was interpreted by the court in Osterman to prevent in- 
terbasin surface water transfers. The court found sections 46-206 and 46-265 
to be inconsistent, and followed section 46-265 because it has been enacted 
later. The court ruled that since it would be impractical to transport unused 
irrigation water back to the river of origin, section 46-265, in effect, prohibited 
interbasin surface water transfers. Later commentators suggested that the 
court's decision in Osterman was infiuenced b y  the drought conditions of the 
1930s and was a reaction to fears that the irrigation project would dry up the 
Platte River valley while benefiting irrigators in other river basins. See gener- 
ally Oeltjen, Harnsberger & Rscher, mpra note 135. 

266. 206 Neb. at 543-44,294 N.W.2d at  603. The court stated that it should not inter- 
pret legislation to make it meaningless. The court interpreted section 46-265 
to permit interbasin transfers when the unused water was returned to the 
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court remanded the interbasin transfer application to the DWR for 
an administrative determination of whether the proposed transfer 
would be contrary to the public interest. That determination is 
likely to be appealed to the Nebraska Supreme Court.267 The in- 
terbasin transfer decision is significant because it may make sur- 
face water available for importation to areas where ground water is 
being mined. 

Missouri River, noting that all of Nebraska is ultimately drained by the Mis- 
souri River. 

267, The court ruled that the DWR Director was required to determine whether 
the proposed interbasin transfer "is contrary to the public interest." Id. at 
548, 294 N.W.2d at  604. Section 46-235 states that appropriation applications 
shall be approved "[i]f there is unappropriated water in the source of supplyy" 
and "if such application and appropriation when perfected [i.e., when actual 
water use begins] is not otherwise detrimental to the public welfare." NEB. 
REV. STAT. 5 46-235 (Reissue 1978). The Director's decision is likely to be ap- 
pealed to the supreme court by project opponents if the applications are 
granted, and by the Little Blue NRD if its applications are denied, or perhaps 
by both parties if the applications are approved by the Director with condi- 
tions imposed to protect the public interest. 

In considering the public interest issue, the Director will have to face two 
questions not directly addressed by Nebraska water law: the interrelation- 
ship of ground and surface water, and instream water uses. The Platte River 
generally recharges ground water supplies from Kearney east to the Missouri 
River. If the proposed Little Blue interbasin transfer is implemented, 
streamflow east of Grand Island and downstream will be reduced, although 
the significance of the reduction is disputed. Ground water users, including 
irrigators and municipalities, benefit from Platte River recharge, as do land- 
owners with subirrigated land. State statutes do not directly address the 
question of ground-surface water interrelationship, except insofar as permits 
are required for water withdrawals from pits located within 50 feet of a 
streambank NEB. REV. STAT. 8 46-637 (Reissue 1978). 

In addition to recharging ground water the Platte River, in its "big bend" 
reach, is considered to be critically important habitat for migratory water- 
fowl, including the endangered whooping crane. Nebraska water statutes do 
not directly address the question of instream water uses such as wildlife pro- 
tection. Nebraska wildlife statutes do, however, provide for the protection 
and conservation of endangered animal species. NEB. REV. STAT. $8 37-430 to - 
438 (Reissue 1978). 

In the Little Hue opinion, the Nebraska Supreme Court offered littIe gui- 
dance regarding how the public interest issue should be resolved. On one 
hand the court repeated the constitutional declaration that the use of water 
for domestic and inigation purposes is a "natural want" and stated that it 
would be a sad commentary on Nebraska water laws "if, in rationing this ne- 
cessity of life, large areas . . . outside a particular [river] valley were ruined 
while unappropriated water flowed into the Missouri River and on to other 
states." 206 Neb. at  547,294 N.W.2d at 604. On the other hand the court noted 
that while water use for domestic and inigation purposes is a natural want, it 
should not be denied to potential users "who can obtain it withut doing 
harm to others." Id. a t  547-48,294 N.W.2d at 604 (emphasis supplied). 
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TV. NEBRASKA GROUND WATER LAW AND POLICY 

As demonstrated in the preceeding section, the development of 
Nebraska ground water law has been an evolutionary process. 
Legislative and judicial decisions were made in response to partic- 
ular problems, resulting in an incomplete and sometimes inconsis- 
tent legal framework. This section attempts to synthesize current 
Nebraska ground water law and explores directions for future 
ground water policy. 

A. Institutional Framework 

To understand current Nebraska ground water law one must 
first understand the administrative activities that affect ground 
water development and use. In Nebraska, how ground water is de- 
veloped and used, with few exceptions, is left to the discretion of 
individual landowners. State and local agencies, however, have 
significant ground water management and administration respon- 
sibilities. State programs affecting ground water development and 
use are administered by the Nebraska Department of Water Re- 
sources, the Nebraska Department of Health, and the Nebraska 
Department of Environmental Control. Significant ground water 
management responsibilities are given to local natural resources 
districts (NRDs) . 

The Department of Water Resources (DWR) is the state agency 
responsible for allocating and administering surface water 
rights.268 Those wishing to appropriate surface water must obtain 
a DWR permit to do so. The DMR also administers several pro- 
grams regulating aspects of ground water development and use in- 
cluding: well registration, well abandonment, ground water 
withdrawals -from pits near streams, interstate ground water trans- 
fers, and ground water transfers for public water supply. The 
DWR is responsible for overseeing the designation and administra- 
tion of ground water control areas. 

Several other state agencies have water-related responsibili- 
ties. The Department of Environmental Control is responsible for 
water quality protection269 while the Department of Health is re- 
sponsible for protecting drinking water quality.270 The University 
of Nebraska Conservation and Survey Division is responsible for 
collecting ground water quantity and quality information;271 and 
the Natural Resources Commission is responsible for state water 

268. NEB. REV. STAT. $8 46-201 to -287 (Reissue 1978 & Cum. Supp. 1980). See 
Fischer, Harnsberger & Oeltjen, supra note 123. 

269. NEB. REV. STAT. $5 81-1504, -1505 (Reissue 1976). 
270. Id. $8 71-5301 to  -5313. 
271. Id. 5 85-163. 
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~ l a n n i n g , ~ ~ 2  administering state funds for natural resources devel- 
oprnent,273 and maintaining the natural resources data bank infor- 
mation 

Natural Resource Districts (NRDs) are local units of govern- 
ment established by the legislature to manage natural resources. 
Replacing over 150 single-purpose districts, the twenty-four NRDs 
are generally organized along river basin line~,2~5 are financed by a 
property tax,276 and are governed by a locally elected board of di- 
rectors.277 NRDs have broad natural resource management re- 
sponsibilities, including soil and water conservation, flood and soil 
erosion control, drainage, water supply, pollution control, wildlife 
habitat management, recreation, and forestry and range manage- 
ment.278 The regulatory authority given to NRDs relate to ground 
water management. NRDs have the exclusive authority to initiate 
the process of designating ground water control a r e a ~ . ~ ~ g  In addi- 
tion, they are authorized to regulate, with DWR approval, ground 
water development and use within control area~,~80 to regulate 
ground water irrigation runoff,281 and to stop the construction or 
use of illegal wells.282 The Ground Water Management Act gives 
NRDs the option of enforcing several state ground water statutes. 
Wells in violation of statutory requirements are illegal wells,283 the 
construction or use of which may be stopped by an NRD cease and 

272. Id. 5 2-1507(6) (Reissue 1977). 
273. Id. $5 2-3263 to -3272 (Reissue 1977 & Cum. Supp. 1980). 
274. Id. $5 2-1568 to -1570 (Reissue 1977). 
275. Id. 5 2-3203. 
276. Id. 5 2-3225. 
277. Id. $5 2-3213 to -3222. 
278. Id. $ 2-3229 (Reissue 1977). Regarding NRD water supply authorities, NRDs 

are authorized to establish improvement project areas, within which project 
costs are borne by beneficiaries rather than being financed from general NRD 
tax revenues. Id. 5 2-3252. Improvement project area may be initiated by 
landowner petition or  by the NRD board of directors. Id. $8 2-3252, -3253. Im- 
provement project areas may be established by the NRD board after a public 
hearing. Id, $ 2-3254(1) (Cum. Supp. 1980). Water supply projects must be 
approved by the  D M  except domestic water supply systems, which are ap- 
proved by the Department of Health. Id. 8 2-3254(2) (Cum. Supp. 1980). Con- 
ceivably the project improvement area authority could be used to develop 
supplies to supplement mined ground water supplies. See notes 416-25 & ac- 
companying text infia. 

279. NEB. REV. STAT. 5 46-658(3) (Cum. Supp. 1980). See note 213 supra. 
280. NEB. REV. STAT. 5 46-666 (Cum. Supp. 1980). See note 217 supra; notes 227-36, 

238-39,243-46 & accompanying text stlpra. 
281. NEB. REV. STAT. 5 46-664 (Reissue 1978). See notes 340-43 & accompanying 

text inpa. 
282. NEB. REV. STAT. 85 46-663(6), -657(8) (Reissue 2978 & Cum. Supp. 1980). 
283. For a discussion of whether inigation wells, the use of water from which 

causes road damage, are illegal wells, see notes 34543 & accompanying text 
infia. 
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desist order.284 These requirements include: (1) well registration 
requirements,285 (2) well spacing requirements,286 (3) well aban- 
donment reg~lations,28~ (4) check valve requirements,288 (5) irriga- 
tion runoff controls,289 (6) artesian water control requirements,290 
(7) permit requirements for withdrawals from pits near streams,291 
(8) permit requirements for interstate ground water transfersF92 
(9) permit requirements in ground water control areas,s3 and (10 j 
control area regulations.294 

B. Rights of Use 

The limits of private rights to use ground water in Nebraska are 
unclear. Nebraska Supreme Court decisions have established that 
landowners have the right to develop ground water, and suggest 
that ground water use must be without waste and on the land of 
the well owner.295 The court has ruled that an irrigator is liable for 
damages for interfering with domestic wells,296 and has suggested 
that well interference conflicts involving the same use would be 
resolved on the basis of proportional sharing of the available sup- 
piy.297 

General ground water policy has not been legislatively estab- 
lished, suggesting a legislative acquiescence to judicial decisions 
establishing a Nebraska ground water allocation rule which com- 
bines reasonable use, correlative rights, and preference theories. 
The basis by which rights to use ground water are established and 

284. NEB. REV, STAT. 46-657(8), 46-663(5), (6) (Cum. Supp. 1980). 
285. See notes 298-311 & accompanying text in-a. 
286. See notes 312-31 & accompanying text i n m .  
287. See notes 332-36 & accompanying text i n -a .  
288. See notes 337-39 & accompanying text infia. 
289. See notes 340-43 & accompanying text infia. 
290. See notes 349-51 & accompanying text infia. 
291. See notes 352-56 & accompanying text infia. 
292. See notes 357-61 & accompanying text infia. 
293. See note 216 & accompanying text supra. 
294. For a discussion of a control area regulatory authorities and their implemen- 

tation, see  notes 217-247 & the accompanying text supra. 
295. Prather v. Eisenmann, 200 Neb. 1,5-7,261 N.W.2d 767,769 (1978); Metropolitan 

Util. Dist. v. Merritt Beach Co., 179 Neb. 783,800-01,140 N.W.2d 626,637 (1966); 
OIson v. City of Wahoo, 124 Neb. 802,811,248 N.W. 304,308 (1933). 

296. Prather v. Eisenmann, 200 Neb. 1,261 N.W.2d '767 (1978). 
297. Id. at 9, 261 N.W.2d a t  771. Earlier decisions resolved conflicts involving 

ground water pollution on the basis of private nuisance. Lowe v. Prospect 
Hill Cemetery Ass7n, 58 Neb. 94, 78 N.W. 488 (1899); Beatrice Gas Co. v. 
Thomas, 41 Neb. 662, 59 N.W. 926 (1894). In a decision not involving compet- 
ing ground water uses, but  rather competing Iand uses, the Nebraska 
Supreme Court held that a landowner enjoying subirrigation was entitled to 
damages when his land was drained by a power district canal. Luchsinger v. 
h u p  River Pub. Power Dist., 140 Neb. 179,299 N.W. 549 (1941). 
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acquired can be used to implement state ground water policy 
objectives. However, legislation has established several require- 
ments relating to or restricting ground water development and use, 

(1) well registration requirements, (2) well spacing re- 
quirements, (3) well abandonment requirements, (4) check valve 
requirements, (5) irrigation runoff control requirements, (6) liabil- 
ity for road damage kom irrigation, (7) artesian water control re- 
quirements,  (8) permit requirements for ground water 
withdrawals from pits near streams, (9) perrnit requirements for 
interstate ground water transfers, (10) ground water control area 
regulations, and (11) regulation of illegal wells. But this legislation 
does not establish a general ground water policy. Consequently, 
policy is established by the private actions of landowners and the 
ground water management activities of NRDs. This section de- 
scribes existing judicial and legislative restrictions related to 
ground water development and use, and explores whether ground 
water rights could be modified to achieve state ground water policy 
objectives. Subsequent sections briefly analyze current ground 
water issues within this basic legal framework, and explore future 
policy directions. 

I .  Registration of wells, Although the Nebraska statutes do not 
have a general permit requirement for well installation, all wells, 
other than those which serve domestic uses, must be registered 
with the DWR.298 The scope of the exemption of domestic wells 
&om registration requirements is unclear, particularly in regard to 
municipal wells. A well is defined as "any artificial opening or ex- 
cavation in the ground through which ground water flows under 
natural pressure or is artificially drawn."2g9 A domestic use is de- 
fined as "all uses of ground water required for human needs as it 
relates to health, fire control, and sanitation and shall include the 
use of ground water for domestic livestock as related to normal 
farm and ranch operations."300 If a community did not supply 
water for agricultural, manufacturing or industrial purposes, its 
well or wells could be domestic wells exempt from registration and 
well abandonment regulations.301 However, statutory provisions 
are in conflict concerning well registration requirements for public 
water supply wells for which a DWR permit has been obtained 
under the provisions of the Municipal and Rural Domestic Ground 

298. NEB. REV. STAT. 5 46-602(1) (Reissue 1978). 
299. Id. 5 46-657(3) (Cum Supp. 1980). 
300. Id. $46-613 (Reissue 1978). 
301. Id. 5 46-602(1), -602(3), -602(4) (Cum. Supp. 3980). An unregistered municipal 

well would not be entitled to well spacing protection unless a pennit was ob- 
tained under the Municipal and Rural Domestic Ground Water Transfers 
Permit Act. Id. $5 46-652(1), -654(1). 
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Water Transfer Permit Act. Section 46-602(1) exempts public 
water supply wells from general registration requirements if a 
DWR permit has been obtained pursuant to the Municipal and Ru- 
ral Domestic Ground Water Transfers Permit Act.302 Section 46- 
652(1), which extends well spacing protection to registered public 
water supply wells, requires that all public water wells be regis- 
tezed rather than making registration voluntary: "each public 
water suplier shall, to obtain such [well spacing] protection, regis- 
ter any unregistered well now existing or drilled in the future with 
the Department of Water Resources . . . ."303 Although the legis- 
lature may have intended to make public water supply well regis- 
tration voluntary, the language of section 46-652 (1) indicates that 
the well registration requirement is mandatory. A reviewing court, 
however, reading sections 46-602 (1) and 46-652 (1) together, could 
interpret well registration as voluntary rather than mandatory. 

Two forms are required to be filed to meet weU registration re- 
quirements: a well registration form and a well driller's certificate. 

- The well registration form must be completed by the owner within 
20 days after the well has been installed.304 The well driller's cer- 
tificate must be completed by the well driller within 30 days after 
the well has been installed.305 Both the well registration form and 
the well driller's certi6cate are fled with the DWR by the well 

-. - - -. 

302. Id. 5 46-602(1): 
303. Id. 5 46-652(1). (emphasis supplied). 
304. Id. 5 46-602(1). Information required on the registration form includes: (1) 

the purpose of use; (2) whether the well is a replacement well; (3) the names 
and addresses of the owner and well driller; (4) the location of the well; (5) 
the distance to the nearest municipal, irrigation, or industrial well; (6) for 
irrigation wells, the amount and location of land to be inigated; (7) the pump- 
ing rate; (8) the total well depth; (9) the inside diameter of the casing; (10) 
the depth to the static water level; (11) the depth to the pumping water level 
(drawdown); (12) the diameter and length of the pump columq (13) the date 
the well was completed; and (14) in control areas, the permit number. Ne- 
braska Department of Water Resources, Well Registration, DWR Form 602, 
(December 1978). ,The completed well registration form must be fonvarded 
to the well driller so that he can submit both the registration form and the 
well driller's certificate to the DWR NEB. REV. STAT. $46-602(2) (Cum. Supp. 
1980). 

305. NEB. REV. STAT. 5 46-603 (Reissue 1978). Information required in the well 
driller's certificate includes: (1) the well driller's name and address; (2) the 
owner's name; (3) the dates d d h g  and construction began and ended; (4) 
the diameter of the drilled hole; (5) whether the hole was electronically 
logged; (6) whether and how the drilled hole was sealed; (7) whether the well 
is artificially gravel stabilized; (8) the pumping rate; (9) the depth to water 
before pumping; (10) the depth to water after pumping (no standard time 
period is specified); and (11) a log describing the material encountered in 
drilling. Nebraska Dep't of Water Resources, State of Nebraska Certificate of 
Well Driller (April 1976). 
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driller,306 and must be fled for replacement wells in the same man- 
ner a s  for other wells.307 When fhe ownership of a registered well 
changes, the new owner must notify the DWR so that well registra- 
tion records can be updated.308 Failure to comply with well regis- 
tration requimnents is a class TV misdemeanor.309 Wells in 
violation of registration requirements are illegal wells,310 the use of 
which may be stopped by an NRD.311 

2. Well spacing requirements. To reduce the likelihood of well 
interference conflicts, well spacing is required between high capac- 
ity wells, but not low capacity domestic wells. The effective date of 
well spacing requirements vary with the category of wells. Any ir- 
rigation well installed after September 20,1957 must be located at 
least 600 feet £rom an irrigation well owned by another.312 Replace- 
ment wells for irrigation wells drilled prior to September 20, 1957 
may be located within 600 feet of an irrigation well owned by an- 
other if the replacement well is located within 50 feet of the well it 
is replacing.313 Variance of the irrigation well spacing requirement 
may be obtained by applying to the DWR Director for a special 
spacing perrnit.314 In evaluating the variance application, the Di- 
rector shall consider (1) the size, shape, and irrigation needs of the 
land to be irrigated, (2) the ground water supply, and (3) the effect 
on other ground water users.315 Violations of irrigation well spac- 
ing requirements are class IV misdemeanors.316 If an irrigation 
well violates these spacing requirements it must be sealed317 and, 
as an illegal well, the NRDs may prohibit its construction or use.318 

The well spacing distance required among irrigation, industrial, 
and public water supply wells is 1000 feet. Whether the well spac- 

306. One copy of the  registration form and well driller's certificate are forwarded 
to the  local NRD and the University of Nebraska Conservation and Survey 
Division. NEB. REV. STAT. $ 46-604 (Reissue 1978). 

307. Id. 5 46-602(4) (Cum. Supp. 1980). 
308. Id. 5 46-602(1). 
309. Id. 5 46-607 (Reissue 1978). The penalty upon conviction is a $100-500 fine. Id. 

$ 28-106 (Reissue 1979). 
310. An illegal well is defined as "any well not in compliance with any other appli- 

cable laws of the  State of Nebraska or with rules and regulations adopted 
pursuant to this act." Id. 5 46-657(8) (c). 

311. Id. $5 46-657(8) (b), -663(5), -663(6) (Cum. Supp. 1980). 
312. Id. 5 46-609 (Reissue 1978). Exempted are domestic wells and wells irrigating 

no more than two acres. Id. 
313. Id. 
324. Id. 5 46-610. 
315. Id. 5 46-610(2). 
316. Id. $ 46-612. The penalty upon conviction is a $100-500 fine. Id. $28-106 (Reis- 

sue  1979). 
317. Id. $ 46-612 (Reissue 1978). 
318. Id. $5 46-657(8) (c), -663(5), -663(6) (Cum. Supp. 1980). 
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ing requirement applies depends on when the particular well was 
installed. Any irrigation well installed after November 18, 1965 
must be located at least 1000 feet fkom a registered public water 
supply well.319 Formerly this well spacing protection applied only 
to the wells of cities, villages and municipal corporations [herein- 
after referred to as municipal wells] .320 In 1980, the spacing provi- 
sions were extended to public water supply wells which are 
defined as wells used by a city, village, municipal corporation, met- 
ropolitan utilities district, rural water district, natural resources 
district, irrigation district, reclamation district, or sanitary im- 
provement district which supplies or intends to supply water to 
city, village, or rural residents for domestic or municipal pur- 
poses.321 The 1980 additions may be invalid if applied retroactively 
to irrigation, industrial, and non-municipal public water supply 
wells drilled within 1000 feet of a registered non-municipal public 
water supply well between November 18, 1965 and July 19, 1980 
since prior law applied only to municipal wells during that period. 

Iirigation wells installed after August 24, 1979 must be located 
at least 1000 feet from a registered industrial well?" Any indus- 
trial well installed after November 18,1965 must be located at least 
1000 feet from a registered public water supply well323 while indus- 
trial wells installed after August 24, 1979 must be located at least 
1000 feet from a registered irrigation well or industrial well owned 
by another? A public water supply well drilled after November 
19, 1965 must be located at least 1000 feet  om a registered irriga- 
tion or industrial well, or the registered well of any other public 
water supplier.325 

Variance of these well spacing requirements may be obtained 
by applying to the DWR for a special ~ e r m i t . 3 ~ ~  Unregistered wells 
are granted well spacing protection for the 30 day registration pe- 
riod.327 Under the Municipal and Rural Domestic Ground Water 
Transfers Permit Act, well spacing protection is extended to unreg- 
istered public water supply wells for which a DWR permit has 
been obtained.328 Public water suppliers may obtain temporary 

319. Id. $5 46-651(1), -652(1). 
320. Id. 5 46-652 (Reissue 1978), as  amended by 1980 Neb. Laws, LB. 643, 55 2, 3 

(codified at  NEB. REV. STAT. $5 46-651(1), -652 (Cum. Supp. 1980)). 
321. See NEB. REV. STAT. 5 46-651(1), -652 (Cum. Supp. 1980). 
322. Id. $8 46-651(2), -652(1). 
323. Id. 
324, Id. 
325. Id. 
326. Id. § 46-653 (Reissue 1978). 
327. Id. 5 46-652(2) (Cum. Supp. 1980). 
328. Id. $ 46-654(1). But cf: id. 5 46-652(1) (public water supply wells apparently 

must be registered to obtain protection). 
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spacing protection for test holes and wells under construction by 
applying to the DMTR and by notrfying affected landowners.329 Vio- 
lation of spacing requirements among irrigation, industrial, and 
public water supply wells, and between industrial and public 
water supply wells, may be enjoined,330 and the construction or 
use of such illegal wells may be stopped by an NRD.331 

3. Well abandonment requirements. With two exceptions all 
wells that are abandoned must be sealed in accordance with DWR 
regulations.332 Exempted kom well abandonment requirements 
are (1) domestic wells and (2) public water supply wells for which 
a DWR permit has been obtained under the Municipal and Rural 
Domestic Ground Water Transfers Permit Act.333 The owner of an 
abandoned well must not* the DWR director of his intent to 
abandon the well by wr i t tk  notice within 60 days of abandon- 
ment.334 Violation of these requirements is a class IV rnisde- 
mean01935 and such wells are illegal wells.336 However, illegal well 
sanctions would be difficult to enforce against the owner of an 
abandoned well because enjoining its use or construction would be 
difficult. A better remedy might be to authorize an NRD or other 
public agency to seal the well and bill the landowner for the costs 
if the landowner was unwilling to comply himself. 

4. Check valve requirements. If a ground water irrigator applies 
fertilizer, herbicides, or pesticides through his irrigation system, 
he is required to install a mechanical device, usually a check valve, 

329. Id. 3 46-654(2). 
330. Id. $ 46-655 (Reissue 1978). However, injunctive relief extends only to public 

water suppliers who have obtained a DWR perrnit under the Municipal and 
Rural Domestic Ground Water Transfers Permit Act. Id. $46-654 (Cum. 
Supp. 1980). 

331. Id. $5 46-657(~), -663(5), -663(6). 
332. Id. $ 46-602(3); NEBRASKA DEPARTMENT OF WATER RESOURCES, RULES FOR 

GROUND WATER, Rules 2-4 (1980). 
333. NEB. REV. STAT. §$ 46-602(1), -602(3) (Cum. Supp. 1980). A well that is part of 

a public supply system would be subject to the well abandonment require- 
ments unless pubIic supply ground water transfer permit had been obtained. 
Id. $5 46-602(1), -602(3). See id. $ 46-642. However, the Department of Health 
informally encourages public water supply system operators not subject to 
the well abandonment requirements to seal abandoned wells in accordance 
with DWR regulations. Public water supply system operating permits could 
be revoked if the failure to seal an abandoned well could result in violation of 
drinking water quality standards. Id. $ 71-5303 (Reissue 1976). 

334. Id. 5 46-602(3) (Cum. Supp. 1980). 
335. Id. 3 46-607 (Reissue 1978). The penalty upon conviction is a $100-500 fine. Id. 

$ 26-108 (Reissue 1979). 
336. Id. $46-657 (8) ( c )  (Cum. Supp. 1980). 
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on the well pump337 in order to prevent the chemicals from being 
siphoned down the well and contaminating ground water supplies 
if the well pump stops. Violation of check valve requirements is 
also a class IV misdemeanor338 and, once again, wells operated in 
violation of check valve requirements are illegal and may be shut 
down by a NRD.339 

5. Irrigation runofl controls. After August 24,1975, each person 
using ground water for irrigation must control or prevent irrigation 
water ~ 0 f f . 3 M  NRDs are required to adopt regulations to control 
ground water irrigation runoff, and are authorized to enforce runoff 
control regulations.341 

A common irrigation runoff control practice is to install a reuse 
pit to catch runoff before it leaves an irrigated field and pump the 
water out of the pit far reuse. If irrigation reuse pits are located 
near streams, the question arises whether the water in the pit is 
either surface or ground water rather than runoff water. If the 
water is surface water, a section 46-233 surface water appropriation 
permit may be required. If the water is ground water and the pit is 
located within 50 feet of a stream bank, a section 46-637 permit is 
required.342 To clarify this situation legislation was enacted in 1980 
to exempt irrigation water reuse pits from these permit require- 
ments if the pit is located in the headwater segment of a stream, 
which is defined as that portion of the stream at or near the 
stream's origin. 

Wells used in violation of runoff controls are illegal wells, the 
use of which may be stopped by a NRD.343 The primary objectives 
of runoff controls are to encourage reuse of irrigation water and to 
reduce ground water withdrawals for irrigation. 

6. Road damage caused by irrigation, Road damage caused by 
irrigation runoff, spray from sprinkler irrigation systems, or other 
irrigation practices is a class V misdemeanor.344 However, an irri- 
gator would not be guilty of a misdemeanor, if the road damage 
resulted from equipment malfunction, or the damage would not 

337. Id. § 46-612.01. See P. ~~CISCHBACH, NEBRASKA COOPERATIVE EXTENSION SERV- 
ICE, ANTI-POLLUTION DEVICES FOR APPLYING CHEMICALS TITROUGH THE ~ G A -  
TION SYSTEM (G73-43, Univ. of Neb. 1973). 

338. NEB. REV. STAT. 5 46-612.01 (Cum. Supp. 1980). The penalty upon conviction 
is a $100-500 fine. Id. 5 28-106 (Reissue 1979). 

339. Id. $8 46-657 (8) (c) , -663 (5), -663 (6) (CW. SUPP. 1980). 
340. Id. 3 46-664(1) (Reissue 1978). 
341. Id. $5 46-664(2), -664(3). 
342. See notes 353-56 inpa. 
343. NEB. REV. STAT. $5 46-657 (8) (c), -663(5), -663 (6) (Cum. Supp. 1980). 
344. Id. $ 39-703 (Reissue 1978). 
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have occurred under normal weather conditions.345 
If irrigation practices damage a road or road right of way it is 

unclear whether the well supplying such water is an illegal well. 
Section 46-657(8) (c) defines illegal wells as: "any well not in com- 
pliance with any other applicable laws of the State of Nebraska 
[other than control area permit requirements and well registration 
requirements] or with rules and regulations adopted pursuant to 
this A well could be properly registered, spaced, and 
equipped with a check valve and be in compliance with state laws 
relating to wells. The use of water from such a well could violate 
section 37-703, however, by damaging a road or road right of way. If 
the damage were caused by irrigation runoff then the well would 
be illegal because it violated section 46-664(1) runoff control re- 
quirements.347 If the damage were caused by direct irrigation of 
the road with sprinkler irrigation equipment, however, it is unclear 
whether this would constitute improper runoff (which is not de- 
fined by statute) particularly because the water did not drain off 
the property, but was directly applied to the road. However, if irn- 
proper runoff were broadly defined in terms of its ground water 
conservation objective, direct irrigation on a road or road right of 
way with sprinkler irkigation equipment could be considered im- 
proper runoff because the ground water was wasted.348 

7, Artesian water controls. Flowing artesian wells (i.e. wells 
that yield water without pumping) must have a mechanism to con- 
trol the flow unless the well discharge pipe is no larger than one 
half inch in diameter, or the water is used for irrigation or power 
production.349 Violations of artesian water control requirements 
are a class V misdemeanor.350 Wells operated in violation of arte- 
sian water control requirements are illegal wells, the use of which 
may be stopped by a NRD.351 

8. Pumping_fi.om pits near streams. To a limited extent, one 
statute recognizes the physical interrelationship between ground 
and surface water.352 A DWR permit is required to withdraw 

345. Id. 
346. Id. 5 46-657(8) ( c )  (Cum. Supp. 1980). 
347. Id. 
348. Id. 5 46-664(1) (Reissue 1978). 
349. Id. Q 46-281. 
350. Id. 5 46-282. The penalty upon conviction is a $0-100 h e .  Id. 5 28-106 (Reissue 

1979). Each day of continued violation after conviction is a separate offense. 
Id. 5 46-282 (Reissue 1978). 

351. Id. $5 46-657(8) (c), -663(5), -663(6) (Cum. Supp. 1980). 
352. Id. Q 46-637 (Reissue 1978). 
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ground water &om a pit located within 50 feet of a streambank.353 
The single exception to this rule is that no permit is required to 
withdraw water &om an irrigation water reuse pit located within a 
stream's headwaters.354 In evaluating a permit application, the 
DWR must consider the effect of the proposed ground water with- 
drawals on surface water appropriations.355 Pits for which DWR 
permits have not been obtained may be Uegd wells, the consirus- 
tion or use of which may be stopped by a NRD.356 

9. Interstate ground water transfers. A DWR permit is required 
before ground water withdrawn in Nebraska can be used in an- 
other s t a t e 9  The permit may be granted if the ground water 
withdrawal is reasonable. A withdrawal is reasonable if it is not 
contrary to the conservation and use of ground water, is not detri- 
mental to the public welfare, and the state into which the ground 
water is to be transferred grants reciprocal rights to transport into 
and use ground water in Nebraska.358 Failure to obtain a permit is 
a class IS7 rnisdemeanor.359 Ground water withdrawals can be en- 
joined until the DWR permit has been obtained.360 Wells in viola- 
tion of this permit requirement are illegal wells, the construction 
or use of which may be stopped by a NRD.361 

10. Constitutional Issues. Most of the statutory requirements 
described above have only an incidental effect on ground water de- 
velopment and use and would undoubtedly be upheld by the Ne- 
braska Supreme Court as a legitimate exercise of the state's police 
power. Where permit requirements preclude the development of 
ground water, or where ground water use is sharply curtaired 
though ground water allocations in control areas, the taking issue 
is raised.362 The questions of whether the state can require land- 
owners to obtain permits to use ground water, and whether it can 

353. Id. 
354. Id. $ 46-287 (Cum. Supp. 1980). See note 341 supra. 
355. NEB. REV. STAT. $ 46-637 (Reissue 1978). 
356. Id. $5 46-657(8) (c), -663(5), -663(6) (Cum Supp. 1980). A well is defined as 

"any artificial opening or excavation in the ground through which ground 
water flows under natural pressure or is artificially withdrawn" Id. $46- 
657(3). Wells with a capacity of less than 100 gallons per minute are excluded 
fiom the definition of a well if they are used solely for domestic purposes. Id. 
8 46-657(3). Otherwise, this broad definition would encompass a pit unless 
the pit had no hydrologic connection with the ground water aquifer. 

357. Id, 5 46-613.01 (Reissue 1978). 
358. Id. For a discussion of a district court decision holding that the permit re- 

quirement was a reasonable burden on interstate commerce, see note 264 
mpru. 

359. NEB. REV. STAT. $46-613.02 (Reissue 1978). The penalty upon conviction is a 
$100-500 fine. Id. $28-106 (Reissue 1979). 

360. Id. 5 46-613.02 (Reissue 1978). 
361. Id. $5 46-657(8) (c), -663(5), -663(6) (Cum. Supp. 1980). 
362, See generally F. BOSSEI;~~AN, D. C-s & J. BANTA, THE TAKINGS ISSUE (U.S. 
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deny applications to use ground water have not been litigated in 
Nebraska. When such issues have been litigated in other western 
states, the courts have unanimously ruled that such legislation and 
regulations were valid, even when new water uses were prohib- 
iied.363 The only analogous situation in Nebraska is when common 
law riparian surface water rights (which are based on owning land 
near a stream) were replaced by statutory appropriative water 
rights (which are based on obtaining a DWR permit) .364 Nebraska 
Supreme Court decisions have ruled that such legislation is valid, 
and that new water users must follow appropriation procedures to 
obtain a surface water right.365 Assuming that the court would fol- 
low a similar approach regarding ground water, restrictions on 
ground water development would be found constitutional. 

Regulation of existing ground water uses is also likely to re- 
ceive judicial approval if contested. Nebraska Supreme Court de- 
cisions have already stated that ground water must be used 
without waste,366 suggesting that regulations controlling waste 
(e.g., irrigation runoff controls) would be valid. Similarly, the court 
has suggested that when ground water supplies are being mined 
the available supplies should be shared by all users proportion- 
ately.367 Thus, ground water withdrawal limitations in control ar- 
eas would likely be found valid by the court as being the 
administrative equivalent of this judicial sharing doctrine. 

Some commentators have suggested that ground water be allo- 
cated by prior appropriations in Nebraska.368 Such a change prob- 

Council on Environmental Quality, 1973) [hereinafter cited as TAKINGS IS- 
SUE]. 

363. Bauman v. Smrha, 145 F. Supp. 617 (D. Kan.), a f d  per curium, 352 U.S. 863 
(1956); Baker v. Ore-Ida Foods, 95 Idaho 575,513 P.2d 627 (1973); Williams v. 
City of Wichita, 190 Kan. 317, 374 P.2d 578 (1962); Bliss v. Dority, 55 N.M. 12, 
225 P.2d 1007 (1950), appeal dismissed, 341 U.S. 924 (1951); Yeo v. Tweedy, 34 
N.M. 611, 286 P. 970 (1929); Boeth v. Hoisveen, 157 N.W.2d 728 (N.D. 1968); 
Knight v. Grimes, 80 S.D. 517,127 N.W.2d 708 (1964); Peterson v. Dep't of Ecol- 
ogy, 92 Wash. 2d 306, 596 P.2d 285 (1979). 

364. 1895 Neb. Laws, ch. 69, a t  244; NEB. REV. STAT. 5 46-201 to -207 ( Reissue 1978 & 
Cum. Supp. 1980). 

365. Wasserburger v. Coffee, 180 Neb. 149, 141 N.W.2d 738 (1966); Farmer's Canal 
Co. v. Frank, 72 Neb, 136, 100 N.W. 286 (1904); Crawford Co. v. Hathaway, 67 
Neb. 325,93 N.W. 781 (1903). But see Herrninhaus v. So. Cal. Edison Co., 200 
Cal. 81, 252 P. 607 (1926); Lux v. Hagen, 69 Cal. 255, 10 P. 674 (1886). 

366. Prather v. Eisenmann, 200 Neb. 1,5-7,261 N.W.2d 767,769 (1978); Metropolitan 
UtiZ. Dist. v. Merritt Beach Co., 179 Neb. 783,800-01,140 N.W.2d 626,637 (1966); 
Olson v. City of Wahoo, 124 Neb. 802, 811,248 N.W. 304,308 (1933). 

367. Prather v. Eisenmann, 200 Neb. 1,5-7,261 N.W.2d 767,769 (1978); Olson v. City 
of Wahoo, 124 Neb. 802, 811,248 N.W. 304, 308 (1933). 

368. Harnsberger, Oeltjen & F'ischer, supra note 24, at  26480; Holland, Conflicts 
Between Private Appropn'ators of Stream Flows and Users of Ground Water 
in Nebraska, 10 CREIGHTON L. REV. 592 (1977). 
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ably would be resisted by ground water users because priority is 
too narrow a basis for resolving well interference conAicts,3~g and 
because prioxity would place ground water users at a severe legal 
disadvantage in surface-ground water conflicts-they would be 
junior to surface appropriators.370 Where seventy-two percent of 
irrigation water withdrawals comes from ground water, the politi- 
cal likelihood of legislating priority as a basis for resolviag sul-fwe- 
ground water disputes seems low.371 

Even though prior appropriation may not be an adequate or po- 
litically acceptable basis for ground water allocation, state control 
of ground water development and use is appropriate where the 
state desires to implement water management objectives. For ex- 
ample, ground water development could be restricted, through 
well development moratoria and well spacing requirements, to 
prevent development of marginal land for irrigation,372 to prevent 
ground water quality degradation in important recharge areas,3?3 
or to reduce the likelihood of water user conflicts.374 Ground water 
development could be conditioned in order to achieve ground 
water quality protection and ground water data collection objec- 
tives through well construction and check valve requirements.375 
Ground water use would be restricted to meet water quality,376 
water use efficiency or ground water mining377 objectives by d o -  
cating an amount of ground water that would require a high degree 
of water use efficiency and prevent ground water quality degrada- 
tion by over-irrigating. Any or all of these objectives would be 
achieved by perrnit and water use reporting requirements, 

Some of these policies are being implemented statewide 
through statutory regulation, while others are being implemented 
in varying degrees in ground water control areas which could be 
required statewide if the benefits realized would just@ the admin- 

369. For a discussion of the need for a flexible basis for resolving well interference 
conflicts, see notes 395-406 & accompanying text inta.  

370. See notes 104-09, 178-81 & accompanying text supra. 
371. R. BENTALL. & F. SHAFFER, Supra note 4, at 88-89. This assumes, however, that 

irrigators continue to dominate legislative water policy making. Urban inter- 
ests have attempted to establish priority as a basis for resolving surface- 
ground water conflicts. See notes 169-81 & accompanying text supra. In- 
stream flow proponents, municipal interests, and surface water users might 
ally themselves against ground water inigators to establish priority as a basis 
for resolving surface-ground water conflicts if ground water withdrawals were 
perceived as a principal cause of streamflow depletions. 

372. See WATER QUALITY, supra note 251, at 2-18. 
373. See id. at 19-24. 
374. See notes 395-439 & accompanying text inpa. 
375. See notes 115,337-39 & accompanying text supra. 
376. See notes 122-25 & accompanying text -a. 
377. Regarding water use efficiency, see Aiken, supra note 88, at 329-33. 
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istrative costs involved. I3 a statewide permit program was insti- 
tuted and permits to develop ground water were denied, the major 
legal issue is whether unexercised overlying rights are legally 
vested property rights for which compensation is due if they are 
damaged or destroyed.378 Regarding ground water rights, western 
and federal courts have unanimously upheld legislation divesting 
landowners of their unexercised overlying rights.379 Similarly, the 
Nebraska Supreme Court has upheld legislation divesting land- 
owners of unexercised riparian surface water rights.380 Based on 
these precedents it seems likely that restricting ground water de- 
velopment through a permit procedure would be constitutional. 

Legislation regulating existing ground water uses is more diffi- 
cult to analyze. Restrictions to prevent waste or to address ground 
water mining are likely to be approved as extensions of the Ne- 
braska Supreme Court's repeated comments on prohibiting waste 
of ground water and requiring ground water supplies to be shared 
proportionally during shortages.381 Whether the court would up- 
hold the validity of other restrictions on ground water use is un- 
clear, although the Menitt  Beach Co. decision suggests the court is 
willing to defer to legislative ground water policy initiatives.382 

C. Ground Water Transfers 

Because ground water supplies are relatively abundant in Ne- 
braska, importing ground water to supplement local water supplies 
is an option for dealing with water supply problems. Ground water 
transfers may be local, regional or interstate. However, Nebraska 
does not have a consistent ground water transfers policy. Trans- 
fers for public water supply purposes are valid if a DWR permit 
has been obtained.383 NRDs and rural water districts are author- 

378. See TAKINGS ISSUE, supra note 362; Ausness, Water Use Pennits in a Riparian 
State: Problems and Proposals, 66 Ky. L. J. 191, 240-52 (1977). 

379. See note 363 supra. 
380. See note 365 supra. 
381. See Prather v. Eisenmann, 200 Neb. 1, 5-7,261 N.W. 2d 767, 769 (1978); Metro- 

politan Util. Dist. v. Merritt Beach Co., 179 Neb. 783,800-01,140 N.W. 2d 626,637 
(1966); Olson v. City of Wahoo, 124 Neb. 802, 811, 240 N.W. 304, 308 (1933). 

382. Dicta in Okon, which was repeated in the Mem'tt Beach Co. decision, implied 
that ground water transfers were invalid. Olson v. City of Wahoo, 124 Neb. 
802,811,248 N.W. 304,308 (1933). See Metropolitan Util. Dist. v. Merritt Beach 
Co., 179 Neb. 783,800-01,140 N.W. 2d 626,637 (1966). When the Nebraska Leg- 
islature, in effect, overruled this dicta by establishing a procedure to allow 
municipal ground water transfers, the court deferred to the legislative judg- 
ment, even though the procedure established was questionable on constitu- 
tional grounds. Id. a t  801-02,140 N.W.2d a t  637-38. See Harnsberger, Oeltjen, 
Fischer, supra note 24, a t  221-22; Metropolitan Util. Dist. v. Memitt m each Co., 
179 Neb. a t  802-05, 140 N.W.2d at 638-39 (Spencer, J., dissenting). 

383. NEB. REV. STAT. 55 46-634 to -650 (Reissue 1978 & Cum. Supp. 1980). For a 



19801 GROUND WATER LAW 987 

ized to transport water, but the scope of this authority has not 
been detemnined.384 A statute also provides that a stream may be 
used to transport water from one point to another.385 Although 

- this statute has not been judicially interpreted, the DWR inter- 
prets it as permitting ground water transfers. Finally, interstate 
ground water transfers are allowed if a DWR permit has been ob- 
tained.386 The Nebraska Supreme C u d  has not directly ruled on 
the issue of whether ground water can be used on nonoverlying 
land and, aside *om the validity of DWR ground water transfer 
permits for municipal purposes,387 the court has not ruled on the 
validity of other statutes relating to ground water transfers. In sev- 
eral opinions the court has suggested that landowners do not have 
the right to transfer ground water, particularly if local ground 
water users are harmed.388 However, Memvitt Beach Co.389 implies 
that the Legislature may constitutionally authorize ground water 
transfers.3g0 

A principal argument against ground water txansfers is that 
they may harm local ground water users. However, ground water 
transfers could be authorized in a manner to prevent or minimize 
such conflicts. Transfers could be allowed in any amount as long 
as other users are not harmed, either through well interference391 

discussion of the  procedures to obtain a DWR permit under the Municipal 
and  Rural Domestic Ground Water Transfers Permit Act, see notes 180-81 & 
accompanying text supra. 
NEB. REV. STAT. 5 46-101 (Reissue 1978); id. 5 2-3238 (Reissue 1977). 
Id. 5 46-252 (Reissue 1978). 
NEB. REV. STAT. 5 46-613.01 (Reissue 1978). See notes 357-61 & accompanying 
text supra. 
fn McDoweLl v. Rural Water Dist. No. 2, 204 Neb. 401,282 NNW2d 594 (1979), 
the  Nebraska Supreme Court ruled that rural water districts were not re- 
quired to obtain ground water transfer permits under the City, Village and 
Municipal Ground Water Permit Act (now the Municipal and Rural Domestic 
Ground Water Transfers Permit Act). The court noted that the district was 
authorized by NEB. REV. STAT. 5 46-1003 (Reissue 1978) to transfer water into 
its service area, but  did not address the validity of that provision. 204 Neb. a t  
411, 282 N.W.2d a t  600. Rural water districts are now authorized to obtain 
ground water transfer permits under the Municipal and Rural Domestic 
Ground Water Transfers Permit Act. NEB, REV. STAT. $5 46-638, -645 (Cum. 
Supp. 1980). 
Prather v. Eisenmann, 200 Neb. 1,5-7,261 N.W.2d 767,769 (1978); Metropolitan 
Util. Dist. v. Merritt Beach Co., 179 Neb. 783,800-01,140 N.W.2d 626,637 (1966); 
Olson v. City of Wahoo, 124 Neb. 802,811,248 N.W. 304,308 (1933). Each opin- 
ion reiterates that  a ground water user may use ground water "on the land 
that  h e  owns," suggesting that ground water transfers within single farm or 
ranch ownership units could occur. However, courts might disallow transfers 
between discontiguous tracts under a single ownership. 
Metropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140 N.W2d 626 
(1966). 
Id. at 801-02,140 N.W.2d a t  637-38. 
Well interference could be  minimized by acquiring land as a buffer zone, 
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or ground water mining. Where local users were harmed, ground 
water transfers could be permitted in an amount equal to the net 
ground water use that would occur if the ground water were used 
locally. For example, if the ground water could be used locally for 
irrigation, ground water transfers could be authorized up to an 
amount equal to the net water use for irrigation. In this way the 
physical effect on local users would be the same as if the ground 
water were withdrawn and used locally. Local users could also be 
authorized to sue for damages resulting from transfers.392 

Authorization of ground water transfers on a general basis 
could affect the state's policy regarding interstate ground water 
transfers. Federal court decisions suggest that state prohibition of 
interstate ground water transfers is an unconstitutional burden on 
interstate commerce if intrastate ground water transfers are au- 
thorized.393 Nebraska common law appears to prohibit intrastate 
ground water transfers, so state restrictions on interstate transfers 
probably would not be discriminatory. If, however, intrastate 
transfers were generally authorized, the commerce clause proba- 
bly required that interstate transfers be permitted on the same ba- 
sis.394 In any event, the relationship between intrastate and 
interstate ground water transfers should be considered when eval- 
uating intrastate ground water transfer policy options. 

D. Well Interference Conflicts 

Nebraska well spacing statutes395 reduce, but do not prevent, 
the occurrence of well interference conflicts, particularly those in- 
volving individual domestic wells for which well spacing require- 
ments have not been established. In Prather v. Eisenman,396 the 
Nebraska Supreme Court suggested that well interference con- 
flicts will be resolved on the basis of proportional sharing if the 
parties use ground water for the same purpose, using preferences 
as the basis to resolve conflicts between parties using ground 
water for different purposes.397 The Prather rules does not ade- 
quately address a variety of issues, including: (1) whether resolu- 
tion of well interference conflicts will vary depending on whether 

This strategy was used by the Metropolitan Utilities District of Omaha in es- 
tablishing its Platte River well field. Id. at 794, 146 N.W.2d at 633-34. 

392. Cf. NEB. REV. STAT. 5 46-647 (Cum. Supp. 1980) (statute will not limit right of 
landowner to recover damages). 

393. City of AZtus v. Cam, 255 F. Supp. 828 (W.D. Tex), a r d  per curium, 385 U.S. 35 
(1966). See also Corker, supra note 264. 

394. Corker, supra note 264, at 146-48. 
395. NEB. REV. STAT. $5 46-608 to -611, -651 to -655 (Reissue 1978 & Cum. Supp. 

1980). See notes 312-31 & accompanying text supra. 
396. 200 Neb. 1, 261 N.W.2d 767 (1978). 
397. Id. at 8-9.261 N.W.2d at 770-71. 
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the confiict is the result of well capacity inadequacy or aquifer in- 
adequacy, (2) whether an absolute or compensatory preference 
will be followed in conflicts involving domestic, agricultural, manu- 
facturing and industrial purposes, and (3) whether confiicts not in- 
volving such preferred uses, such as fish and wildlife habitat 
maintenance, will be resolved on the basis of reasonable use or 
preferences. 

Well interference coficts  may be physically classified in two 
general categories. Well inadequacy conflicts arise when the wells 
do not have sufficient capacity to fully utilize the available ground 
water supply, but larger capacity wells could supply the needs of 
all users. These conflicts can be resolved by installing new wells 
that can more fully utilize the aquifer. The issue is who pays for 
the new well. The second catagory, aquifer inadequacy conflicts, 
occur when the total ground water supply is inadequate, either 
temporarily or permanently, to supply the needs of all users. 
When the ground water supply itself is inadequate to supply all 
users the issue is how the supply will be allocated. Different well 
interference policies could apply in each situation. For example, a 
well may be required to have sufficient capacity to use the avail- 
able ground water supply before one user can compel another to 
restrict withdrawals.398 In P~ather, the court suggested that such a 
rule would apply in well interference conflicts between domestic 
users, but did not indicate whether the requirement of an ade- 
quate well would apply in other conflicts where the parties used 
ground water for the same purpose.399 The Prather court did not 
indicate what type of preference would be used, or whether the 
type of preference would vary depending on whether the conflict 
was based on well inadequacy or aquifer inadequacy. In appropri- 
ative surface water conflicts, preferences are either absolute or 
compensatory.400 An absolute preference exists where the supe- 
rior user is treated as a senior appropriator regardless of actual 
priority. A compensatory preference exists when the superior 
user is authorized to condemn an inferior right, and, in effect, ac- 
quiring the earlier priority date. The significant difference be- 
tween these types of preference is that the superior user with an 
absolute preference is entitled to obtain an inferior user's water 

398. See Bishop v. Casper, 420 P.2d 446 (Wyo. 1966) (well must be adequate to 
enjoy preferences protection); WYO. STAT. 5 41-128(a) (Supp. 1975). Another 
way to defme well adequacy is to establish reasonable pumping depths which 
would yield water to (by implication) adequate wells. See IDAHO CODE 5 42- 
226 (1977); NEV. REV. STAT. $5 534.110(3), .110(4) (Supp. 1979); S.D. CO~IP. 
LAWS ANN. 5 46-6-6.1 (Supp, 1979); WASH. REV. CODE ANN. 5 90.44.070 (1962); 
WYO. STAT. 5 41.141 (Supp. 1975). 

399. 200 Neb. at 9,261 N.W.2d at 771. 
400. See note 8 mpra. 
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without compensation, whereas with a compensatory preference 
the superior user must compensate the inferior user. 

Since ground water rights in Nebraska are overlying rather 
than appropriative, the application of preferences will be merent  
than in the surface water appropriation situations where the basic 
preference doctrines developed. The ground water preference 
statute itself does not indicate whether absolute, compensatory, or 
some other kind of preference is intended? The domestic prefer- 
ence established in Prather is analogous to an absolute preference 
because the inferior user compensated the superior user, the net 
effect being the same as if the superior user obtained the inferior 
user's water without compensation. However, the court in Prather 
did not distinguish between absolute and compensatory prefer- 
ences. 

The court in Prather also did not address how well interference 
conflicts involving non-preferred users (those using ground water 
for purposes other than domestic, agricultural, industrial, or manu- 
facturing) would be resolved. Clearly domestic uses would be pre- 
ferred over any other use, including nonpreferred uses, although 
the preference could be either absolute or compensatory.402 Irriga- 
tion uses probably would be preferred over all other non-domestic 
uses, including nonpreferred uses, based on the constitutional dec- 
laration that water use for domestic and irrigation purposes is a 
"natural want."*3 However, it is unclear whether such a prefer- 
ence would be absolute or compensatory. 

Regarding other well interference conflicts there is little gui- 
dance as to what rules a court would follow. Under the reasonable 
use rule of Nebraska ground water law, landowners can use 
ground water on their own land without waste, even if that use af- 

401. Preference in the use of underground water shall be given to those 
using the water for domestic purposes. They shall have preference 
over those claiming it for any other purpose. Those using ground 
water for agricultural purposes shall have the preference over those 
using the same for manufacturing or industrial purposes. 

NEB. REV. STAT. 5 46-613 (Reissue 1978). In contrast surface water prefer- 
ences are better defined, but contradictory. An absolute statutory preference 
was enacted in 1895. 1895 Neb. Laws, ch. 69,s 43, at 260, codified at NEB. REV. 
STAT. 5 46-204 (Reissue 1978). A compensatory constitutional preference was 
adopted in 1920. NEB. CONST. art. XV, § 6. See Trelease, Prefeemes to the Use 
of Water, 27 ROCKY MTN. L. REV. 133, 150-54 (1955). 

402. NEB. REV. STAT. 5 46-613 (Reissue 1978) states that domestic users are pre- 
ferred over all other users. 

403. NEB. CONST. art. XV, 5 4. In Little Blue Nat. Res. Dist. v. lower Platte N. Nat. 
Res. Dist., 206 Neb. 35,294 N.W.2d 598 (1980), the court said: "The constitution 
tells us that the desire and need for water for domestic and irrigation pur- 
poses is a 'natural want' of all our citizens and we should not unnecessarily 
deny it to any who can obtain it without doing harm to others." Id. at 547-48, 
294 N.W.2d at  604. 
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fects another's use. I3 the reasonable use rule were followed, non- 
preferred users would have no liability if their use interfered with 
an industrial, manufacturing or non-irrigation agricultural use or 
another nonpreferred use. Alternatively, the industrial, manufac- 
turing, or non-irrigation agricultural use could be treated as a su- 
perior use and given either an absolute or compensatory 
preference. 

One problem with using preferences, particularly absolute pref- 
erences, as a basis for resolving well interference cod3icts is that 
in some situations the superior user may have an "inadequate 
well" in an equitable sense, rather than in the sense of being insuf- 
ficient to fully use the available ground water supply. In Prather, 
the court stated that the domestic wells involved in that case were 
adequate because they would have continued to yield water if irri- 
gation wells had not been installed in the same aquifer.- One 
wonders whether a domestic well would be adequate if it had not 
been installed and equipped to avoid foreseeable interference with 
existing irrigation wells. IT the interference were reasonably fore- 
seeable and easily avoided by installing pumps deeper an absolute 
domestic preference in a well capacity inadequacy situation is 
hard to justify. The court in Prather did not address this issue, but 
the observation that the domestic wells in that case were adequate 
suggests that the court would be willing to consider whether the 
superior well were adequate, rather than rigidly applying prefer- 
ences without considering other factors as well. 

A more flexible approach than the preferences-correlative 
rights approach of Prather would be to resolve well interference 
conflicts by considering the facts and circumstances of each case, 
including, but not limited to, the preference status of the parties. 
This approach is similar to that established by the Nebraska 
Supreme Court in Wasserburger v. CofeeM5 in resolving riparian- 
appropriative surface water conflicts. The Wasserburger test gen- 
erally includes a consideration of: (1) the social utility associated 
in the respective water uses; (2) the extent of the harm caused by 
the interference; (3) the relative priorities of the parties; (4) the 
suitability of the water uses relative to the water supply; and (5) 
the parties' respective ability to prevent or avoid the harm caused 
by the interference.406 Preferences would bear heavily on the con- 
sideration of the relative social utility of the parties' uses, but 
other factors would be considered as well. The Wasserburger ap- 
proach is attractive because it gives the court considerable flex- 
ibility to deal with the circumstances of each case. Given the wide 

404. See 200 Neb. at 8-9,261 N.W.2d at 77-71. 
405. 180 Neb. 149, 141 N.W.2d 738, modified, 180 Neb. 569,144 N.W.2d 209 (1966). 
406. Id. at 158, 141 N.W.2d at 745-46. 
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variety of conditions that would be involved in well interference 
cases, such as the priorities and preferences of the parties, the na- 
ture of the aquifer, whether the interference is caused by well ca- 
pacity inadequacy or aquifer inadequacy, and whether the wells 
were adequate to avoid foreseeable interference, a judicial ap- 
proach that considers all aspects of each case is preferable to one 
focusing on only one element. The discussion of whether the do- 
mestic wells in Pmther were adequate may be an indication that 
the court might consider a more flexible approach. 

E. Ground Water Mining 

Irrigation is widely credited for stabilizing Nebraska's agricul- 
tural economy from production fluctuations caused by weather 
changes. But this stability may be threatened by ground water 
mining. The development and implementation of ground water 
mining policies will play a significant role in Nebraska's future eco- 
nomic stability and prosperity. Two general approaches can be 
used to deal with ground water mining: restrict withdrawals and 
increase water supplies. These management alternatives are not 
mutually exclusive; a strong case can be made for requiring a high 
degree of water use efficiency as a precondition to receiving pub- 
licly subsidized supplemental irrigation water, rather than making 
supplemental water the reward for careless and unmanaged water 
use. As of yet use constraints and supply augmentation have not 
been integrated in Nebraska. 

The 1975 Legislature required all ground water irrigators to con- 
trol their irrigation runoff, and required NRDs to establish runoff 
control regulations.407 Runoff controls are enforced on a complaint 
basis and are not likely to be invoked unless runoff actually dam- 
ages another landowner. These controls undoubtedly have in- 
creased water use efficiency and reduced waste, while providing a 
good foundation for more restrictive policies in problem areas. 
Runoff controls stop short of requiring a high degree of water use 
efficiency. Such efficiency could insure that the statewide benefits 
from irrigation are more long-lived than they would otherwise be. 

Nebraska has followed the common western state approach of 
authorizing ground water development and use controls in prob- 
lem areas.408 For many years, ground water management efforts 
were limited to educational and voluntary efforts. The first legisla- 
tion dealing with ground water mining was the 1956 Act authoriz- 
ing the formation of ground water conservation districts.409 This 

407. See notes 340-43 & accompanying text supra. 
408. See notes 57-78 & accompanying text supra. 
409. See notes 161-163 & accompanying text supra. 
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was modified with the creation of NRDs and the 1975 enactment of 
the Ground Water Management Act.410 Controls on ground water 
development and use are authorized in ground water control areas ~ a NRD requests a control area designation and if the DWR Direc- 
tor designates it as a control area. The controls that have been 
adopted include: well spacing regulations, well metering require- 
ments, and kiitaiions on ground water withdrawals, 

The Act gives NRDs substantial authority, although little direc- 
tion, to deal with ground water mining in problem areas. The Act 
has two deficiencies in that development of ground water mining 
policies is a local optron with no recourse for local inaction where 
mining is occurring and that establishment of ground water con- 
trols cannot be implemented until mining is imminentPll In at 
least three areas, ground water supplies are being mined for irriga- 
tion, but control area designation procedures have not been initi- 
ated.412 Because ground water is of economic importance to the 
state ground water mining policies should not be established by 
default. The Act could be amended to give the DWR authority to 
designate control areas and to require ground water management 
plans and programs where ground water is being rnined.413 

A significant element of ground water mining policy develop- 
ment is determining which controls can be implemented at each 
stage of the mining process. Ground water use controls should be 
established at  an early phase of ground water development in or- 
der to require a high degree of water use efficiency. This would 
prevent or reduce the rate of ground water mining and discourage 
development of marginal land. If ground water mining subse- 
quently develops, controls on ground water development could be 
authorized. Current law does not distinguish between use controls 
(e.g., limitations on withdrawals) and development controls (e.g., 

410. See notes 210-48 & accompanying text supra. 
411. See notes 213-14 & accompanying text supra. 
412. These areas are in Holt County, Box Butte County, and Buffalo and Hall 

Counties. R. BENTALL & F. SHAFFER, supra note 4, at 35. 
413. A similar approach was recommended by the Governor's Commission to Re- 

view California Water Rights Law. The Commission recommended legisla- 
tion which would require local government areas, identified by the California 
Department of Water Resources as experiencing ground water problems 
(principally ground water mining), to develop and implement ground water 
management programs. If the local response is inadequate, the Department 
would be authorized to request the state Attorney General to initiate a judi- 
cial determination of ground water rights. GOVERNOR'S CO~~MISSION TO RE- 
VIEW CAUFORNIA WATER LAW, F m ~ t  REPORT 140-41, 158-61, 168 (December 
1978). The Commission's approach could be strengthened by requiring local 
ground water management programs to meet state policy objectives. If the 
reviewing state agency found the local programs inadequate, it could be au- 
thorized to establish state management programs in those areas. 
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well spacing or well drilling restrictions): either can be exercised 
within a designated control area.414 Perhaps for this reason the 
criteria for designating control areas have been interpreted con- 
servatively. DWR control area decisions suggest that ground water 
controls cannot be established until ground water supplies clearly 
will be inadequate in light of current development.415 The Act 
could be modified to authorize or require the establishment of 
ground water use controls to prevent or reduce ground water min- 
ing and leave ground water development controls to be imple- 
mented when mining will render supplies inadequate for existing 
uses. Because of the possibility of ground water control area 
designation, courts are unlikely to establish ground water mining 
policies, except perhaps in the more limited circumstance of well 
interference conflicts. 

One alternative method for dealing with ground water mining is 
to obtain supplemental water supplies. The source of supplemen- 
tal water may be intrabasin or interbasin surface or ground water. 
Existing state supplemental water supply policies are modest, be- 
ing limited to cost sharing on soil conservation measures and small 
surface water impoundments.416 Both programs indirectly affect 
ground water recharge although neither program could be used to 
obtain a supplemental water supply large enough to be a signifi- 
cant part of a regional ground water management program. The 
use of supplemental water to deal with ground water mining has 
not been seriously considered in Nebraska: from 1936 to 1980 the 
possibility of interbasin surface water transfers was not an option 
to deal with ground water mining because of judicial prohibition of 
interbasin transfers.417 However, the decision in Little Blue Natu- 
ral Resource District v. Lower Platte North Natural Resource Dis- 
tm'cW8 held that interbasin surface water transfers were valid if 
unappropriated surface water was available and the transfer was 
determined by the DWR to be in the public interest,419 meaning 
that interbasin surface water transfers are an option to consider in 
dealing with ground water mining. However, the cost of such 
transfers and environmental concerns will affect their ultimate im- 
plementation. In any event the costs of such transfers are likely to 
be higher than those incurred by implementing ground water de- 
velopment and use controls. Another potential source of supple- 

414. NEB. REV. STAT. § 46-666 (Cum. Supp. 1980). 
415. See notes 221-22, 225-26, 240-41,247-48 & accompanying text supra. 
416. See notes 207-08 & accompanying text supra. 
417. Osterman v. Central Neb. Pub. Power & Irr. Dist., 131 Neb. 356, 268 N.W. 334 

(1936). See note 265 supra. 
418. 206 Neb. 535, 294 N.W.2d 598 (1980). See notes 26567 & accompanying text 

supra. 
419. 206 Neb. at  548,294 N.W.2d at 604. 
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mental water is ground water. Local or regional ground water 
transfers could be an option for dealing with ground water mining 
if their legal status were clarified. Whether this is permissible 
under current law is unclear.420 Use of supplemental water can be 
integrated with the use of local ground water supplies to improve 
water supply reliability. Integrated water management operations 
may involve restricting ground water use when surface water is 
available and using ground water in dry years.421 

Ground water recharge may be part of an integrated water 
management system in surface water irrigation projects. Ground 
water can be recharged indirectly by seepage from reservoirs, 
canals, and irrigated land, or directly from specially designed injec- 
tion wells. Recharged ground water may be deliberately managed 
as part of an integrated water use systern."2 Ground water 
recharge is occurring in surface water irrigation projects .423 Recla- 
mation districts do have the authority to tax landowners who do 
not purchase district surface water for ground water recharge ben- 
efits.424 This authofity has not been exercised, however. Inte- 
grated management activities have been limited to preventing 
rising ground water levels from interfering with surface land uses 
and using irrigation district wells to improve surface water deliv- 
eries in irrigation surface areas.425 

F. Surface-Ground Water Confficts 

Surface-ground water conflicts are addressed by statute only to 
the extent that a DWR permit is required before water can be with- 
drawn £ram pits located within 50 feet of a stream bank.426 A vari- 
ety of conflicts between surface and ground water uses are not 

420. See text accompanying notes 383-94 supra. 
421. See text accompanying notes 79-86 supra. 
422. See Comment, Recapture of Reclamation Project Ground Water, 53 CALIF. L 

REV. 541 (1965); Comment, Project G~ound Water: Problems a d  Possible So- 
lutions in  Application of the Federal Reclamation Act to a Disputed Re- 
source, 44 WASH. L. REV. 259 (1968). 

423. Harnsberger, Oeltjen, & Fischer, supra note 24, at 284-92. 
424. NEB. REV. STAT. 5 46-544 (Cum. Supp. 1980). By implication these provisions 

were expanded to public power and irrigation districts. Id. 70-667 (Reissue 
1976). However, this statute may be unconstitutional since it does not prop- 
erly amend existing law. NEB. CONST. art. IJI, § 14. 

While reclamation districts and perhaps irrigation districts can charge for 
ground water recharge benefits, they also may be Liable for damage caused by 
ground water recharge. Owners of water storage reservoirs are "liable for all 
damages arising from leakage or overflow of the water therefrom.'' NEB. REV. 
STAT. 46-241 (2) (Reissue 1978). It is unclear whether this statute would ap- 
ply to seepage from district canals or fields irrigated with district surface 
water. 

425. But see Harnsberger, Oeltjen, & Fischer, supra note 24, at 287-90. 
426. NEB. REV. STAT. 46-636 to -637 (Reissue 1978). 
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directly addressed in current law, including conflicts involving sub- 
irrigation, ground water recharge, instream water uses, domestic 
surface water uses, and appropriative surface water uses. 

Surface water may help keep ground water levels high by 
recharging ground water supplies. Since recharge from streams 
may help maintain subirrigation in some areas, a long run reduc- 
tion in s t r e a d o w  could reduce streamflow such that subirrigation 
is lost. Owners of subirrigated land could maintain their subirri- 
gated cropping patterns by irrigating, although that would involve 
considerable expense. Alternatively, subirrigation could be main- 
tained by preventing the surface water development or use that 
would interfere with subirrigation. 

The legal rules for resolving disputes between surface water 
users and subirrigators are not clear. In the I941 Luchsinger deci- 
sion, the Nebraska Supreme Court ruled that a landowner was en- 
titled to compensation when his subirrigation was interfered with 
by construction of a power district cana1.427 In future cases, courts 
could resolve such disputes by ruling that if the subirrigator can 
prove who caused his loss of subirrigation he would be entitled to 
compensation. This seems unlikely, however, because Luchsinger 
did not involve a conflict between water users, but rather a drain- 
age dispute. When surface water uses interfere with subirrigation, 
water use conflict rules are likely to be applied. Subirrigation con- 
fiicts could be resolved on the basis of priority. Courts in other 
western states, however, have not recognized surface water appro- 
priations for subirrigation because the amount of streamflow nec- 
essary to maintain subirrigation was too large relative to 
alternative uses for the water.428 Alternatively, the court could re- 
solve such disputes on the basis of preferences: assuming the sub- 

427. Luchsinger v. Loup River Pub. Power Dist., 140 Neb. 179,299 N.W. 549 (1941). 
See note 149 & accompanying text supra. 

428. In this arid country, where the largest duty and the greatest use must 
be had from every inch of water in the interest of agriculture and 
home building, it will not do to say that a stream must be dammed so 
as to cause subirrigation of a few acres at a loss of enough water to 
surface irrigate 10 times as much by proper application. 

Van Camp v. Emery, 13 Idaho 202, 208, 89 P. 752, 754 (1907). Acco~d, Tulare 
In= Dist. v. Lindsay-Strathmore Irr. Dist., 3 Cal. 2d 489,526,45 P.2d 972,986-87 
(1935); Peabody v. City of Vallejo, 2 Cal. 2d 351,375,40 P.2d 486,495 (1935). In 
Metropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140 N.W.2d 626 
(1966), the court quoted from Tulare: 

'The use of the entire flow of a stream, surface or underground, for 
subirrigation cannot be held to be a reasonable use of water in an 
area of such need as the Kaweah delta.' If such is not the rule, every 
appropriation of water from a stream would be defeated by lower ri- 
parian owners having subirrigated lands because of the lowering of 
the water table which every diversion does to some extent. 

Id. a t  796, 140 N.W.2d at  634. For similar reasons courts are unlikely to be 
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irrigation use is agricultural, a subirrigator would probably be 
entitled to compensation only if the interfering surface water use 
is neither domestic nor agricultural. Subirrigators are unlikely to 
be able to obtain injunctive relief in any event since they can ob- 
tain the water necessary to maintain their existing cropping pat- 
tern by installing an irrigation well.429 Subirrigators might obtain 
damages fkom municipal, industrial, or nonpreferred surface water 
users, depending on the equities, if the conflict is resolved as if it is 
a well interference conAict.430 

Seepage from streams may recharge ground water aquifers. 
Many municipalities have located well fields in alluvial aquifers to 
take advantage of induced recharge from the stream. Significant 
long term reductions in streamflow could reduce this ground water 
recharge. In several western states such conflicts are resolved by 
treating ground and surface water users as if they were surface 
water users and resolving conflicts on the basis of pri0rity.43~ This 
protects ground water users from interference by subsequent sur- 
face water users and vice versa. This approach was rejected legis- 
latively when ground water was defined in 1963 to exclude 
recognition of the underground stream doctrine.432 In Merritt 
Beach Co., the Nebraska Supreme Court similarly interpreted the 
legislative definition of ground water to exclude recognition of sur- 
face-ground water interrelationships.433 In conflicts between sur- 
face and ground water users, the court could resolve the conflicts 
on the same basis as well interference conflicts.434 This might be a 
more appropriate basis for conflict resolution if the primary water 
source of the surface-ground water system is ground water. 

In reaches of most Nebraska streams, ground water is a signifi- 
cant s t r eadow component.435 Ground water withdrawals can re- 
duce s t readow, which could interfere with instream water uses 
such as fish and wildlife protection, recreation, and water quality 
maintenance. The legal basis for resolving such conflicts is un- 
clear. Instream water uses are not included in water preferences 
provisions, so well interference rules do not suggest a basis for 
conflict resolution. Such cases could be resolved on the basis of 
reasonable use, or the court could consider all the circumstances 

sympathetic to subirrigators when ground water withdrawals interfere with 
subirrigation. 
See notes 42-43 & accompanying text supra. 
See notes 395-4436 & accompanying text sup-a. 
See notes 10409 & accompanying text supra. 
See notes 169-73 & accompanying text supra. 
Metropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140 N.W.2d 626 
(1966). 
See notes 395406 & accompanying text supra. 
R. BENTALL & F. SHAFFER, sugra note 4, at 12. 
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in each case and attempt to do equity, If the ground water use is 
for domestic or irrigation purposes, they could be favored by the 
c o d  over instream uses based on the constitutional declaration 
that water use for domestic and irrigation purposes is a "natural 
want. "436 

In parts of Nebraska, streamflow is an important source of 
water for domestic purposes, particularly livestock watering. 
Where ground water withdrawals affect streamflow, it may inter- 
fere with domestic water uses. These conflicts are likely to be re- 
solved by preferences. Because a dependable domestic water 
supply is necessary for livestock survival, courts are likely to pro- 
tect domestic water uses. A domestic surface water user could be 
entitled to an injunction if alternative domestic water supplies 
were not available.437 However, if alternative supplies were avail- 
able, the domestic user's remedy would probably be Limited to 
damages. 

Under Nebraska appropriative water law, DWR permits have 
been obtained to use surface water principally for irrigation and 
power production purposes.438 Where ground water withdrawals 
reduce streamflow, appropriative water uses could be affected. 
These conflicts could be resolved on the basis of reasonable use or 
preferences. X£ a court followed well interference rules and held 
that agricultural users were entitled to share available surface and 
ground water supplies, ground water users probably would be re- 
quired to provide water to surface water users if ground water 
withdrawals had stopped streamflow.439 The amount of water 
probably would be less than the appropriator would otherwise 
have been entitled to because allocations would be made on a pro- 
portional rather than a full allocation basis. 

G. Ground Water Quality Protection 

Several features of Nebraska ground water law address the in- 
terrelationship between ground water development and use and 
ground water quality protection. Check valves are required on irri- 
gation wells to prevent agricultural chemicals from siphoning into 
ground water supplies.440 Abandoned wells must be sealed to pre- 
p- 

436. NEB. CONST. art. XV, 5 4. 
437. See Wasserburger v. Coffee, 180 Neb. 149, 141 N.W.2d 738, modified, 180 Neb. 

569,144 N.W.2d 209 (1966). 
438. For a general discussion of Nebraska surface water law, see F'ischer, Harns- 

berger, & Oeltjen supra note f 23. 
439. See note 87 supra. 
440. NEB. REV. STAT. 5 46-612.01 (Cum. Supp. 1980). See notes 337-39 &accompany- 

ing text supra. 
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vent ground water contamination.441 Ground water controls may 
be established to prevent ground water quality degradation caused 
by ground water mining.442 In addition, court decisions have rec- 
ognized the right of individuals to go to court to protect the quality 
of their domestic water supplies.443 

The issue of ground water quality degradation from leaching of 
agricultural chemicals has not been directly addressed by current 
law.444 The Department of Environmental Control has established 
ground water quality standards, but has not yet developed an en- 
forcement program.445 In addition, individuals may protect domes- 
tic ground water supplies under the private nuisance theory.446 In 
the proposed O'Neill and North Loup irrigation projects, irrigators 
wil l  be required to schedule their irrigation and fertilizer applica- 
tions as a condition of receiving project irrigation water.47 

Nebraska has not established well construction standards. 
However, the Department of Health regulates construction of pub- 
lic water supply wells and has sponsored publication of recom- 
mended domestic well construction and abandonment 
standards.448 

SUMMARY AND CONCLUSIONS 

Most western states have adopted prior appropriation as the ba- 
sis for ground water allocation. Consequently, well interference 
and surface-ground water conflicts are generally resolved by fol- 
lowing priority. Nebraska is among a minority of western states 
which follow common law ground water allocation rules. Well in- 
terference conflicts in Nebraska are resolved through a combina- 

NEB. REV. STAT. 5 46-602(3) (Cum. Supp. 1980). See notes 332-36 & accompa- 
nying text supra. 
NEB. REV. STAT. 5 46-666(1) (b) (Cum. Supp. 1980). See notes 213-18 & accom- 
panying text supra. 
Lowe v. Prospect Will Cemetery Ass'n., 58 Neb. 94,78 N.W. 488 (1899); Beatrice 
Gas Co. v. Thomas, 41 Neb. 662,59 N.W. 925 (1894). See notes 127-28 & accom- 
panying text supra, 
See WATER Q U A L I T Y ~  supra note 251, at  19-24. 
NEBRASKA DEP'T OF ENVIRONMENTAL CONTROL, GROUNDWATER PROTECTION 
STANDARDS (March 1978). 
See note 443 supra, 
Memorandum of Understanding Among the United States, N. Cent. Neb. Rec- 
lamation Dist. and Niobrara Basin Irr. Dist. Concerning Compliance with 
Federal Water Pollution Control Standards for Ground Water (February 15, 
1979); Memorandum of Understanding Among the United States, Twin Loup 
Reclamation Dist., and Twin Loup Irr. Dist. Concerning Compliance with 
Federal Water Pollution Control Standards for Ground Water (undated). 
NEBRASKA DEP'T OF HEALTH, REGUT~ONS GOVERNING PUBuc WATER SUPPLY 
SYSTEMS, Rule 5(6) (1977); NEBRASKA DEP'T OF HEALTH, NEBRASKA WELL 
DRILLERS ASS'N, & Urn. OF NEB. CONSERVATION & SURVEY DIV., Mnmmf 
STANDARDS FOR A PRIVATE WATER WELL IN NEBRASKA (1972). 
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tion of the common law doctrines of reasonable use and correlative 
rights as well as statutory preferences. No clear basis exists for 
resolving surface-ground water disputes, because the subflow doc- 
trine, which would interrelate rights to use surface and ground 
water &om a common source, has been implicitly rejected legisla- 
tively and judicially. 

Ground water transfers are freely allowed in appropriative 
states, but their status is unclear in Nebraska. Several statutes im- 
ply legislative consent to ground water transfers, but judicial dicta 
has consistently suggested that such transfers are invalid per se. 
Legislation authorizing municipal ground water transfers was sus- 
tained by the Nebraska Supreme Court, suggesting that legislative 
ground water policy initiatives will meet with judicial acquies- 
cence. 

The Nebraska Legislature followed the typical western re- 
sponse to ground water mining by authorizing administrative con- 
trols on ground water development and use in ground water 
control areas. A significant difference in the Nebraska Ground 
Water Management Act is the state's inability to establish ground 
water controls, and the absence of state ground water management 
objectives. Efforts to supplement declining ground water supplies 
by importing surface water have historically been precluded by a 
judicial prohibition on interbasin surface water transfers. The re- 
cent reversal of this judicial policy may lead to the integrated use 
of local and imported water supplies if financial and environmental 
issues can be resolved. 

Ground water quality is protected to a limited extent through 
check valve and well abandonment requirements. Welt construc- 
tion standards, a common practice to protect water quality in the 
west, have not been established except for public water supply 
wells. A major issue yet to be addressed is ground water pollution 
by agricultural chemicals resulting from cultivation and irrigation 
of highly permeable sandy soils. 

Major legislative ground water policy decisions have tended to 
follow periods of rapid ground water development. The major 
ground water policy decision of the 1970s, enactment of the Ground 
Water Management Act, was prompted by explosive ground water 
development for irrigation and concomitant ground water mining. 
Continued ground water development and mining are likely to 
force legislators and judges to deal with the issues of ground water 
transfers, ground water recharge, and ground water quality protec- 
tion, and perhaps to reexamine current ground water mining poli- 
cies. 
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