
University of Nebraska - Lincoln University of Nebraska - Lincoln 

DigitalCommons@University of Nebraska - Lincoln DigitalCommons@University of Nebraska - Lincoln 

Faculty Publications, Department of Psychology Psychology, Department of 

2007 

Elder Research: Filling an Important Gap in Psychology and Law Elder Research: Filling an Important Gap in Psychology and Law 

Eve M. Brank 
University of Nebraska-Lincoln, ebrank2@unl.edu 

Follow this and additional works at: https://digitalcommons.unl.edu/psychfacpub 

 Part of the Psychiatry and Psychology Commons 

Brank, Eve M., "Elder Research: Filling an Important Gap in Psychology and Law" (2007). Faculty 
Publications, Department of Psychology. 389. 
https://digitalcommons.unl.edu/psychfacpub/389 

This Article is brought to you for free and open access by the Psychology, Department of at 
DigitalCommons@University of Nebraska - Lincoln. It has been accepted for inclusion in Faculty Publications, 
Department of Psychology by an authorized administrator of DigitalCommons@University of Nebraska - Lincoln. 

https://digitalcommons.unl.edu/
https://digitalcommons.unl.edu/psychfacpub
https://digitalcommons.unl.edu/psychology
https://digitalcommons.unl.edu/psychfacpub?utm_source=digitalcommons.unl.edu%2Fpsychfacpub%2F389&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/908?utm_source=digitalcommons.unl.edu%2Fpsychfacpub%2F389&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.unl.edu/psychfacpub/389?utm_source=digitalcommons.unl.edu%2Fpsychfacpub%2F389&utm_medium=PDF&utm_campaign=PDFCoverPages


Published in Behavioral Sciences and the Law 25: 701-716 (2007). Published online in Wiley 
InterScience (www.interscience.wiley.com). Copyright 2007, John Wiley & Sons, Ltd. DOI: 
10.1002/bsl.780. Used by permission.

Elder Research: Filling an Important Gap in 
Psychology and Law
Eve M. Brank, J.D., Ph.D. (ebrank2@unl.edu)
University of Nebraska-Lincoln (formerly, University of Florida)

The author thanks Adam Brank, Candace Cabey, Drew Core, Ashley Kolnes, Isabella Valcar-
cel, and Orli Zaprir for their assistance with this article.

In the past few decades, psychology-law as a discipline has made great 
strides in understanding and guiding public policies on issues related to 
eyewitnesses, confessions, juries, judges, juveniles, the mentally ill, and 
many others. As a field, we have largely neglected the oldest subset of the 
population, with only a few scholars focusing specifically on elder issues or 
systematically including elders in their studies. The current article is a call to 
research. It first outlines why elders should be considered as a specific sub-
set of the population even though they have not been an area of focus in the 
field. Second, the article provides suggestions for integrating elder issues 
into more common psychology-law research as well as some new areas for 
research.

Law-Psychology’s Place in Elder Research Issues

In the United States, medical and safety advancements have resulted in an aver-
age life span of approximately 78 years (Arias, 2006), which is about ten years lon-
ger than it was in the 1950s (National Center for Health Statistics, 2005). Although 
“old age” may have a later onset than it did comparatively recently, does age (spe-
cifically advanced age) create unique needs and issues? Gerontological scholars 
certainly posit that it does (Lowenstein, 2004), but it is unclear how great an effect 
this should have on other scholarly areas. The current article examines whether, 
and how, law-psychology as a discipline should be considering elder issues within 
the more conventional legal psychology topic areas and within new areas that are 
specific to this population.

The term elder has generally been used to refer to people who are aged 65 or 
older. Some speculate that the age of 65 was originally chosen as part of the Ger-
man national pension system because it was unlikely that many people would 
reach that chronological landmark (Roebuck, 1979). Now that many people reach 
and exceed 65, it is unclear whether it should be considered an important mile-
stone for the purposes of defining “elderly.” Even organizations that focus on the 
needs of the elderly are not especially forthright in defining age-appropriate par-
ticipants. In the medical field, the American Geriatrics Society states it is “Ded-
icated to the health of older Americans” (emphasis added; see http://www.
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americangeriatrics.org/). The National Academy of Elder Law Attorneys has the 
mission of enhancing the lives of people as they age (emphasis added, see http://
www.naela.com/). The Department of Health and Human Services Administra-
tion on Aging seems to define older Americans as those 65 years and over in some 
documents (Snapshot, 2003), but describes the elderly as 60 years and over in other 
places (Fact Sheet, 2003). To simplify for this article, the term elder will generally 
refer to those over 65 years of age; however, it is clear that the definition of elderly 
is much more fluid and may be in need of some standardization.

The Elder Body and Mind

No matter how one defines “elder,” physical and cognitive differences clearly 
emerge as a person ages. Non-pathologic changes such as graying of the hair are 
easily visible (Warner, 2003), and aging is an independent risk factor for a num-
ber of prominent medical problems including heart disease, cancer, osteoporosis, 
and many others (Amant et al., 2005; Chun & McGee, 2004; Wilkins & Birge, 2005). 
Vision and hearing disorders are also more common in the elderly. Even blind-
ness can occur as a result of cataracts, glaucoma, diabetic retinopathy, and macu-
lar degeneration, which all occur more frequently as a person ages (Brodie, 2003). 
In a national health survey, 11% of 55-64 year old respondents and 30.3% of 85 
year old and older respondents reported some form of vision impairment (Schoe-
nborn, Vickerie, & Powell-Griner, 2006). In the same survey, hearing impairment 
was reported by 22.3% of the 55-64 year olds and rose to 58% for the 85 and older 
respondents (Schoenborn et al., 2006). Somewhat surprising, however, is the infre-
quence of hearing aid use for those who have hearing impairment. Approximately 
60% of older Americans report not using a hearing aid even though they have sig-
nificant hearing loss (Popelka et al., 1998).

Cognitive abilities are also altered in the aging process. Intelligence, intellectual 
skills, and memory all change. Although crystallized intelligence (knowledge a 
person has) remains unchanged or may even improve, fluid intelligence (ability to 
solve novel problems without any prior training) declines (Stuart-Hamilton, 2003, 
but see Beier & Ackerman, 2005). Research has also demonstrated that intellectual 
skills, such as attention, are negatively affected by the aging process. Task com-
plexity, such as dividing the participant’s attention, exaggerates the differences 
between younger and older adults (McDowd & Craik, 1988).

Both short-and long-term memory present signs of deterioration in old age (Stu-
art-Hamilton, 2003). Short-term memory studies involving recall of items imme-
diately or within less than a 30-second delay demonstrate a negative relation-
ship with age (Charatan, 1978; Craik, Anderson, Kerr, & Li, 1995). The differences 
are exaggerated when the tasks are more complex (Morris, Gick, & Craik, 1988). 
Working memory is also affected as evidenced by the fact that elders demonstrate 
more difficulties with activities such as reading a passage of text (Stuart-Hamilton, 
2003). Some research even suggests that an elder’s speech and writing becomes 
simplified because of age effects (Kemper, 1988, but see Boone, 2000). Memory 
changes are well known and may even be inflated by elder self-report. In fact, 
older participants in the study by Parkin and Walter (1992) were significantly less 
confident about their abilities even when they were correct in the memory task. 
Vividness of autobiographical memories also declines with age (Nigro & Neisser, 
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1983) as does prospective memory (Maylor, 1998), which is defined as the memory 
that enables a person to remember to do something as part of a set of ongoing cog-
nitive tasks. Fortunately, memory aids, such as writing down information (Hart-
ley, 2002) or the innovative use of personal digital assistants (PDAs) with elders 
(Sterns, 2005), can often ameliorate the impact of some of these changes.

The aforementioned declines in cognition are generally present for all persons 
as they age (Gatz, 2006), but these deficits do not occur in the same manner and 
at the same rate for all (Jarvik & Small, 2000). The decline occurs more rapidly 
and aggressively when certain disorders are present. In fact, all forms of demen-
tia, a generic term used to describe cognitive and behavioral disorders caused by 
chronic brain disease, are more common in elderly people (Neary & Snowden, 
2003). Probably the best known form of dementia, Alzheimer’s disease, is more 
likely to occur as a person ages.

Medical research demonstrates that elders are physically and cognitively dif-
ferent from non-elders and that the process of aging creates vulnerabilities in a 
person’s body and mind that increases the risks of injury, illness, and ultimately 
death (Miller, 1999). Even with these differences, most elderly still function within 
normal levels of cognition (Dunkin & Kasl-Godley, 2000) and are still actively 
involved in society (Jarvik & Small, 2000). The combined effect results in a need 
to consider the elderly as a distinct subset of the population for the purposes of 
research, specifically legal psychology research.

Legal Psychology’s Attention to Elder Issues

It would be patently incorrect to say that legal psychologists have entirely 
neglected elder issues. A number of well respected scholars in law-psychology 
or closely related areas have devoted a great deal of research effort to this topic 
and have advocated for more research (for examples, see Baker, Perr, & Yesavage, 
1986; Bonnie & Wallace, 2002; Golding, Allen, Yozwiak, Marsil, & Kinstle, 2005; 
Hafemeister, 1999; Rothman, Dunlop, & Entzel, 2000a; Yarmey, 1984). Elder issues 
still represent an understudied area of focus.

Recently, Wiener and his colleagues (2002) described the state of the discipline 
by evaluating published papers in one law-psychology journal. In that evalua-
tion, the authors aptly noted the deficits in minority and gender focused research; 
however, participant age (beyond college sample versus community sample) went 
unexamined as a factor. To confirm that this omission was not just a reflection 
of the authors’ interests, a search of the PsychINFO database was conducted to 
examine the same journal (Law and Human Behavior). From 1979 to the present 
there have been close to 900 articles published in Law and Human Behavior. Fifty-six 
articles reported having participants in the age categories of 65 and older (“old”) 
and/or 85 and older (“very old”) (as defined in the PsychINFO limiters); however, 
most of those articles were not specifically on the topic of elders, but only included 
some participants within the two age ranges specified. Using a variety of search 
terms, similar patterns emerged. Only one article had the term “elder abuse” in its 
abstract, but 23 have been published about child abuse. Similarly, 44 articles have 
“age differences” as one of their subject terms, Of these, 29 were about children. 
The other 15 mostly examined age differences between college student samples 
and non-college student samples.
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For Behavioral Sciences and the Law, about 800 articles have been published since 
1983. Forty-six of these articles reported including participants 65 years of age or 
older. Two articles are about elder abuse, in contrast to 43 that are about child 
abuse. Using “age differences” as a subject term yielded 14 articles, with only 2 
relating to elder issues and virtually the rest focusing on juveniles.

Textbook attention to the topic confirms these informal journal statistics. Again, 
a search of a few of the well respected Psychology and Law textbooks revealed only 
minor, if any, attention to the topic of elders. For instance, in the text by Greene, 
Heilbrun, Fortune, and Nietzel (2007), the index provides no entries for the terms 
elder, age, older, or seniors. In contrast, the most recent edition of this text includes 
an entire chapter on children and the specific issues relevant to them in psychol-
ogy and law. In the text by Bartol and Bartol (2004), no entries are present for the 
terms referring to elders. Five main entries begin with “child” and approximately 
20 subentries do also. A similar pattern emerges in the texts by Horowitz, Willg-
ing, and Bordens (1998) and Kapardis (2003). Some attention is given in several of 
the texts to the differences between elder and non-elder eyewitnesses, but other-
wise elder issues appear not to be included.

Despite some interest, elder issues have not received the same amount of con-
sideration that other age groups, specifically children, have received. But, does it 
matter? Even though elder issues are not well represented, the journal articles and 
textbooks are covering very important and diverse topics. Children’s issues are 
of obvious importance; however, given changing demographics, and the grow-
ing presence of elders in the legal system, and if we desire to have an impact 
and address the issues that are relevant in today’s legal culture (Ogloff, 2002), 
then elder issues must be addressed by the psychology and law field on a much 
grander scale. The elder subpopulation is the fastest growing age group in the 
United States, they are more active in all areas of society, including the legal sys-
tem (Flynn, 2000), and they have specific legal needs (Golding, Yozwiak, Kinstle, 
& Marsil, 2005; Kapp, 2006). Combining this information with the cognitive and 
physical differences, it is clear that elders present distinct needs that deserve spe-
cific attention.

The rest of this article discusses how cognitive and physical differences in elders 
versus non-elders could influence well established psychology-law research, clin-
ical, and legal principles. First, eyewitness testimony research will be examined 
with specific attention to the needs of elder witnesses. Second, the willingness, 
abilities, and effects of elders serving on juries are discussed. Third, issues involv-
ing elder victims and defendants are examined, including courtroom accommoda-
tions. Competency in medical decision making is then discussed, and finally care 
giving of the elderly will be examined.

Eyewitnesses

Research has generally demonstrated that eyewitnesses of any age are not par-
ticularly skilled at making accurate identifications. Event-related stress (Deffen-
bacher, Bornstein, Penrod, & McGorty, 2004) and the procedures for lineups or 
photo spreads (Wells & Olson, 2002) are some of the factors that influence eye-
witness abilities and accuracy (for a review see Lindsay, Brigham, Brimacombe, & 
Wells, 2002). The elderly have additional physical and cognitive burdens (detailed 
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above) that can influence their accuracy as eyewitnesses. Research that compares 
younger adults to older adults has demonstrated that elder witnesses are less 
accurate (Bartlett & Fulton, 1991; Bornstein, Witt, Cherry, & Greene, 2000; Brima-
combe, Quinton, Nance, & Garrioch, 1997; Brimacombe, Jung, Garrioch, & Allison, 
2003; O’Rourke, Penrod, Cutler, & Stuve, 1989), more often misled by false infor-
mation (Cohen & Faulkner, 1989; but see Bornstein et al., 2000), and have greater 
false recollection (Schacter, Koutstaal, Johnson, Gross, & Angell, 1997). Their tes-
timony may result in fewer guilty verdicts with mock jurors, especially when the 
elders are described in stereotypical ways (Bradshaw, Golding, & Marsil, 2006; 
Nunez, McCoy, Clark, & Shaw, 1999; but see Ross, Dunning, Toglia, & Ceci, 1990). 
Other research involving eyewitnesses has found that the older eyewitnesses are 
viewed as more honest (Allison, Brimacombe, Hunter, & Kadlec, 2006; Ross et al., 
1990) or no age effects are found (Neuschatz et al., 2005), especially when the elder 
has normal vision, hearing, and cognition (Smith & Winograd, 1978; Yarmey, 
1984). Clearly, witness researchers have focused on the elderly (Bornstein, 1995) 
and it is probably the best example of incorporating elder issues into legal psy-
chology research, but there is still much to be learned. In fact, when researchers 
give age effects attention, it has traditionally been more focused on the very young 
rather than the very old (Wells, Wright, & Bradfield, 1999). For this reason, the 
children’s witness literature could provide some future directions for elder wit-
ness research.

During the past few decades, child witness issues have gained the attention of 
top psychology-law scholars (Goodman, 2006). For example, this line of research 
has investigated the completeness, accuracy, suggestibility, and reliability of chil-
dren’s testimony (see Quas, Goodman, Ghetti, & Redlich, 2000, for a review). 
Might the elderly also have similar recall difficulties and needs? Medical research 
suggests a correspondence not only because of the degeneration of elder mem-
ory (Stuart-Hamilton, 2003), but also the diffidence many elders experience about 
their own memory abilities (McDougall, 2004; Parkin & Walter, 1992). Compound-
ing this, some scholars have posited that the elders’ general high regard for the 
legal system makes them more susceptible to a wish to please authorities, inde-
pendent of actual witness knowledge (Yarmey, 2000).

Although elders may experience a variety of difficulties as witnesses, opportu-
nities for an elder to be a witness have recently increased. Elder maltreatment, one 
area where an elder might be both a victim and a witness, has reached record pro-
portions (Moskowitz, 1998; Wolf, 2000), though it is still believed to be underre-
ported (Breaux & Hatch, 2003). The effects of testifying in court can be quite diffi-
cult for some children, especially victims of sexual abuse (Goodman, Taub, Jones, 
& England, 1992), yet we know considerably less about the effects of testifying on 
elderly abuse victims. This is an example of a potentially rich area for research.

Jurors

Jurors are a very common population of interest for psychology-law research 
(Greene et al., 2002; Wiener et al., 2002), but little work has been done on elders 
as jurors. For instance, little is known about the representation of elders on juries 
because many states do not collect age information about their jury panels (Ent-
zel, Dunlop, & Rothman, 2000). Anecdotally, it would seem as though the young 
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elders (age 65-74) would be more likely to serve as jurors because of their greater 
time availability (Entzel et al., 2000) and their more positive attitudes toward jury 
service (Boatright, 2001), but a number of states excuse elders from jury service 
(Adams, 2000). For instance, in Florida, a state with a large elder population, a per-
son 70 years of age or older will be excused from jury service upon request (Per-
sons disqualified or excused from jury service, 2006). As the population average 
age inches upward and “30 becomes the new 20” (Tierney, 2004), will 70 be the 
new 60? Does the presumption of disability these age exemption statutes imply 
reflect the current status of elders? (See Flynn, 2000, for a discussion of the “new 
gerontology.”)

Another question is whether attorneys will attribute age-based stereotypes to 
elders when they select their jury (Entzel et al., 2000). The US Supreme Court has 
held that attorneys cannot use their peremptory challenges to remove potential 
jurors based on race (Batson v. Kentucky, 1986) or gender ( J.E.B. v. Alabama, 
1994), but there are no similar restrictions for age (Entzel et al., 2000). Presumably, 
age can be used as a reason to exclude a potential juror even though we know very 
little about the influence of elders serving as jurors.

Research has produced mixed results concerning the effects of jurors’ demo-
graphic characteristics on verdicts, but generally they only provide a weak or 
inconsistent influence in both civil and criminal cases (Greene & Bornstein, 2003). 
Of course, when age is examined in jury studies it is commonly in reference to 
a student versus a non-student sample of mock jurors (Bornstein, 1999) and not 
based on comparisons of the elderly versus the non-elderly. When elders and non-
elders have been compared in mock jury studies, differences do emerge (Hart, 
Evans, Wissler, Feehan, & Saks, 1997). Because of their life experiences an elder 
can bring a different perspective into the jury room that may have wide varia-
tion of effects on the outcome of a case (Entzel et al., 2000), but the research has not 
been developed fully enough to make any definitive statements about the effects 
of elders as jurors.

In addition to representativeness, comprehension of jury instructions has gar-
nered research attention (Greene et al., 2002), but should there be concerns specifi-
cally with elder jurors and comprehension of jury instructions? Cognitive declines 
such as decreases in fluid intelligence and attention (Stuart-Hamilton, 2003) could 
easily interfere with the ability to comprehend the instructions and research has 
certainly demonstrated that jurors generally lack complete comprehension of 
instructions (English & Sales, 1997). For these reasons, research should actively 
include elders in jury studies and consider more comparison studies between 
elders and non-elders on comprehension of jury instructions. Such research might 
lead to the creation of strategies designed to increase comprehension of instruc-
tions not just for college-student samples, but community member samples that 
include elders.

Additionally, some practical requirements should be addressed based on the 
physical needs of the elderly serving as jurors. Specifically, there may be a need 
for large-print instructions of any written evidence that is taken into the jury 
room. The relatively new movement to bring visual technologies in the courtroom 
(Brewer, Harvey, & Semmler, 2004; Feigenson & Dunn, 2003) might be used to 
address elder issues. Similarly, considerations should be made for the large per-
centage of elders who are hearing impaired but do not wear a hearing aid because 
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of a reluctance to admit the impairment (Popelka et al., 1998). Common physical 
ailments such as arthritis might also interfere with sitting for the obligatory long 
periods of time that jury service often entails. Although each of these physical 
issues might seem better addressed by a gerontology health expert, psychology-
law researchers should consider whether the special needs of the elderly might be 
interfering with jury service or influencing some to opt out of participation.

Party to a Case

The physical and cognitive difficulties that interfere with jury service can also 
interfere with an elder’s access to the courts as a party in a civil and criminal case 
(Dunlop, Rothman, & Entzel, 2000). Relatively minor physical changes to the 
courtroom could be made, such as enlarging exhibits, insuring that anyone speak-
ing does so at a slow pace, and assuring that the different parts of the courtroom 
are truly accessible (Adams, 2000). In Florida, two circuits have recently devel-
oped Elder Justice Centers to address the specific needs of an elder as a party in a 
case (Rothman & Dunlop, 2004), but further evaluations of their effectiveness are 
needed.

Although elders may not be victimized as much as once believed (Wolf, 2000), 
the results of victimization can be extreme because of an elder’s physical frailty 
and because of the revictimization of going through legal processes that are not 
especially considerate of an elder’s cognitive and physical needs. Some commu-
nities do have special police officers to address the needs of elder victims (Heisler 
& Stiegel, 2002), but the system in general is not one friendly to elders (Finkel & 
Macko, 2000). Both clinical and non-clinical legal psychologists could provide use-
ful research to address the elder victim’s needs much the same way as research has 
focused on the needs of child victims.

Elders may also become parties in a case as the criminal defendant. The elderly 
comparatively are very infrequently the perpetrators of crime. In fact, elder crime 
in general does not significantly contribute to the nation’s crime rate, but as the 
elder population has increased so too have elder crimes (Flynn, 2000). Some have 
postulated that the elderly are less likely to offend because of the physical effects 
of aging (Flynn, 1996), but with the Internet, committing some forms of fraud and 
sex offenses are not as physically challenging. While elders as a group have not 
used the internet as frequently as adolescents and younger adults (Morrell, May-
horn, & Bennett, 2000), computer usage might be a generational rather than age 
issue.

Although criminologists have studied a few aspects of elder crime, it is still a 
fairly under-researched topic, and the propensities of elders to commit Internet 
crimes because they are less physically challenging is just one possible area of 
inquiry. Research could provide unique insights into this area by examining risk 
assessments for elder offenders and amenability to treatment that might be unique 
to the elders’ needs.

Sentencing of elders on conviction is another under-examined area. Although it 
is a widely held assumption that once an elder is apprehended for a crime sentenc-
ing will be more lenient, there is little empirical evidence supporting this assump-
tion. One exception to the dearth of research is the examination by Steffensmeier 
and Motivan (2000) of Pennsylvania data finding that older defendants in com-
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parison to younger were generally sentenced to probation more often than impris-
onment and that elders received shorter sentences than their younger counter-
parts. Even shorter stays in prison may have significant effects on the elder inmate 
(Gallagher, 2001) and older prisoners are the fastest growing age group in prison 
(Kerbs, 2000a). One reason for the increase of elders in prisons is the aging of the 
general population, but it is also a result of more life sentences, mandated sen-
tences (e.g. “three-strikes” laws) that are effectively life sentences, and the reduc-
tion of parole possibilities (Beiser, 1999; Wall, 1998).

As the prison population ages, geriatric care or nursing home placements (Doug-
lass, 1991; Kerbs, 2000a) and hospice care (Yampolskaya & Winston, 2003) become 
real needs of inmates, creating a severe financial impact on prisons (Dunlop et al., 
2000). In fact, an older inmate often has even more complex health needs than an 
elder who is not within the correctional system (Kerbs, 2000a; Aday, 1994). The 
prison environment and other related factors not only physically age a person, 
but can lead to complex medical decision making issues, where aging prisoners 
feel they are not afforded freedom of choice in their medical care (Enders, Pater-
niti, & Meyers, 2005). End-of-life decisions made in “normal” circumstances are 
far from straightforward, especially when a surrogate decision maker is involved 
(Ditto, 2006), but when this decision is made by or for an elder prisoner the pro-
cess is likely to be even more complex. Those elder inmates who are released also 
face different challenges from their younger counterparts because of their health 
needs. Unfortunately, we know very little about how to address the needs of elder 
inmates and their post-release needs. For some, the answer is the decarceration of 
older prisoners (Kerbs, 2000b), but it is clear that such an undertaking will require 
extensive commitment from policy makers. Effective empirical research on each 
of these topics is imperative.

Competency

Assessing dangerousness, psychological status, and treatment options are com-
mon clinical foci in legal psychology (Weiner et al., 2002). In particular, compe-
tency, especially competency to stand trial, has been the subject of much research 
(Zapf, Viljoen, Whittemore, Poythress, & Roesch, 2002). Although competency to 
stand trial can be an issue for elders (see the preceding section concerning elders as 
defendants), the more common issue of competency for the elderly involves med-
ical decision making.

As described above, elders in general are the subset of the population with the 
most complex medical issues. As such, they are logically making some of the most 
difficult decisions regarding health care. While medical decision making by juve-
niles has received increasing attention (Bottoms, Reppucci, Tweed, & Nysse-Car-
ris, 2002), a consistent model integrating legal and psychological perspectives has 
yet to emerge. A similar situation exists for elder decision making and competency 
to make medical decisions (Moye, 2000).

Like all individuals, an elder is presumed to be competent absent clinical evi-
dence or a legal determination to the contrary. Ordinarily, when a patient lacks 
competence to make medical decisions, physicians tend to defer to family mem-
bers unless the person has a designated health care surrogate (Kim & Appel-
baum, 2006). In some states, state law creates a hierarchy of which family mem-
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bers should be consulted about medical decisions when the patient is incompetent 
to make these decisions. However, the statutory hierarchy may not represent the 
true desires of the patient (Kim & Appelbaum, 2006). Research could provide 
important information for policy makers about alternative hierarchies, and pro-
vide additional information to the public about the importance of and need for a 
medical surrogate. Similarly, though the elderly are disproportionately affected 
by the right-to-die issue, only a limited amount of research has considered this 
topic (Glick, 1991). Research would be helpful in informing clinicians who are 
asked to conduct end-of-life evaluations to determine decision making compe-
tencies and to make recommendations based on those evaluations (Moye, 2000; 
Rosenfeld, 2004).

Caregiver Issues

Because of physical and cognitive declines elders often require some form of 
caregiving. Currently, 30 states have legislated requirements concerning filial 
responsibility (Pakula, 2005), with more likely to be enacted in the near future. Fil-
ial responsibility, the notion that adult children will care for their elderly parents, 
has an extensive history dating back to the Elizabethan Poor Relief Act of 1601. 
Empirical research has examined this notion mostly with regard to attitudes of 
and burdens placed on the caregivers (Butler, Turner, Kaye, Ruffin, & Downey, 
2005; Dellmann-Jenkins & Brittain, 2003), with some work done on the circum-
stances of and motivations for caring for aging parents (Caputo, 2002; Dellman-
Jenkins & Brittain, 2003; Stein et al., 1998).

In previous caregiver research, the person who is the caregiver is always clearly 
defined; however, court cases indicate that it may not always be completely clear 
when a caregiving role is undertaken. For example, Theresa Sieniarecki unsuc-
cessfully argued that she was not her mother’s caregiver as defined in the per-
tinent statute (Definitions, 2006) because it was not clear to her that she had 
assumed responsibility for the care of her mother (Sieniarecki v. Florida, 2000). 
The Supreme Court of Florida was unsympathetic and upheld the jury’s determi-
nation that as a result of Theresa’s actions (or inactions) she was guilty of neglect. 
The court emphasized Theresa’s own testimony that all the responsibility of car-
ing for her mother fell on her (except when her brother brought chili dogs for her 
mother to eat) and she never called anyone for help, advice or medical care for 
her mother. The court reasoned it was clear that Theresa was her mother’s care-
giver. Although the Sieniarecki case presents both an extreme neglect situation 
and a fairly clear caregiver role assumed by one family member, other cases may 
lack clarity on these issues. No formal or written agreement between the elder’s 
family members was necessary in Sieniarecki; instead the court made its decision 
on the behaviors of the elder’s family. From a law-psychology perspective, is the 
role of caregiver as clear as the Florida Supreme Court opined? In reality, taking 
on the task of caregiving will often come about gradually and the solidification of 
the role may not be immediately clear. Law-psychology researchers should inves-
tigate the common understanding of caregiving in comparison to the legal defini-
tion. In addition, research should examine the differential ways people view this 
role, especially considering cultural and lifestyle differences.

Beyond comparing the legal to the common definition of caregiving, research 



710   Br a n k i n Be h a v i o r a l Sc i e n c e s a n d t h e La w  (2007)  

regarding a number of other issues related to caring for an elder is needed. For a 
number of caregivers, cumbersome Medicare and Medicaid regulations intervene 
with care giving intentions. Medicare was originally instituted in 1965 to address 
the cost of health care for the elderly, while Medicaid was originally intended to 
provide health care coverage for the poor. Because Medicaid has become a sup-
plement to Medicare for a number of elderly needing long-term institutionalized 
care, the income and asset requirements of Medicaid pose complicated decisions 
for these “dual-eligibles” (Tenzer, 2006). In some situations, a caregiver may not be 
able to help as much as they would like because of the income and asset require-
ments that make a person Medicaid eligible; however, Takacs and McGuffey 
(2002) note that there sometimes might be financial benefits to in-home care giv-
ing because it could qualify as an exception to the normal transfer penalty rules if 
a child resides with the elder in order to avoid nursing home care.

Caregiver burden and the interventions necessary to prevent abuse and neglect 
should also be examined. Despite the attention that other areas of family violence 
have received, research on elder abuse has lagged (Kohn, 2003; Rathbone-McCuan, 
2000). Much of the current emphasis is on the detection of abuse, definitions of 
abuse (Morgan, Johnson, & Sigler, 2006), and reporting requirements (Rathbone-
McCuan, 2000) rather than prevention (Kapp, 1995). In fact, the elderly may be at 
even greater risk than children. In contrast to children, elders are vulnerable to 
financial abuse, and, in contrast to at least some cases of child abuse, no teachers 
will have the opportunity to observe the external signs of physical abuse. In addi-
tion, abuse could present as one of the common physical changes associated with 
aging (e.g. eating disorders that lead to very low weight), which can make pros-
ecution of the abuser more problematic. In addition, caregiver stress is the most 
often cited factor leading to elder maltreatment (McGreevey, 2005), which may 
have the effect of placing some blame on the elder victim because of the stress their 
physical and cognitive needs create (Wolf, 2000). There is room for policy relevant 
research that not only addresses the legal notions of care giving, but also addresses 
the prevention of elder abuse without blaming the elder.

Conclusion

This article presents a small selection of topics involving elders that could be 
studied in the legal psychology field. Elder topics have received little attention in 
the major psychology-law textbooks and journals. If this is to change, research-
ers need to either focus on specific elder issues or be more proactive about includ-
ing elders as participants in their studies. Some may argue that our discipline’s 
choice of most researched topics has been largely guided by the availability of col-
lege students as research subjects (e.g. eyewitnesses and juries). Of course, one 
of the reasons for using college students is that they are more readily available 
than any other age group and often give a similar result as a community sample 
obtained much more laboriously (Bornstein, 1999; but see Sears, 1986); however, 
elders have not traditionally been included in the comparisons between college 
students and community members. The proliferation of elder day service facili-
ties may be a good resource for research participants because the elders there are 
less likely to have cognitive impairments than those who are in nursing homes 
(National Adult Day Services Association, 2007) and they may enjoy the opportu-
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nity to participate in research activities that would be interesting and differentiate 
from their normal daily activities.

Why should legal psychologists get involved in elder issues? As the discipline 
has demonstrated in other areas, it uniquely positions us to inform policy makers, 
physicians, attorneys, and the public. In several places this article has compared 
elder issues and children issues not because elders are like children, but because 
there is much to be learned from the way the legal psychology research has con-
ducted research related to children. This research provides a good model because 
it is an area that has done good quality work, focused on a specific age group, and 
influenced law and policy on children (see Bottoms et al., 2002). The same oppor-
tunity exists to influence law and policy on elders, and doing so will fill a major 
gap in the psychology-law field.
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