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NEBRASKA STATE BAR ASSOCIATION
HOUSE OF DELEGATES
OCTOBER 1. 1958

The opening session of the House of Delegates at the fifty-ninth
annual convention of the Nebraska State Bar Association, con-
vening in the Paxton Hotel, Omaha, was called to order at 9:45
o’clock by Chairman Richard E. Hunter of Hastings.

CHAIRMAN HUNTER: Will the 1958 session of the House
of Delegates of the Nebraska State Bar Association please come
to order.

Mr. Secretary, will you call the roll.
(Roll call by Secretary Turner.)

SECRETARY TURNER: There is a quorum present, Mr.
Chairman.

CHAIRMAN HUNTER: I have two changes on the calendar
for the morning session. Immediately following Item No. 5,
which is Report of Committee on Administrative Agencies, will
be Report of the Committee on Revision of Corporation Law.
Immediately following that as Item No. 7 will be Report of
Special Committee on Joint Conference of Lawyers and Ac-
countants, which is listed as Item No. 14, With those two
changes, I will entertain a motion for approval of the calendar
of business.

RALPH E. SVOBODA: I so move.
OSCAR T. DOERR: I second the motion.

CHAIRMAN HUNTER: It has been moved and seconded that
the calendar of business as amended be approved. All in favor
say “aye”; opposed, same sign. The motion carried.

The next item of business is the report of the President of
the Nebraska State Bar Association, the Honorable Paul Martin.

STATEMENT BY THE PRESIDENT
Paul L. Mariin

Mz. Chairman and Members of the House of Delegates: There
is little cause for a statement by the President at this time
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2 NEBRASKA STATE BAR ASSOCIATION

because of the fact that the program of the Association is so
broad and so thoroughly brought to all of the members of the
Association that any statement is pure surplusage.

I am very happy to see so many of you here. It shows a
genuine interest in the Association on the part of its members.
More and more I am impressed with the wisdom of the establish-
ment of the House of Delegates for the purpose of handling the
legislative portion of the Association meeting so that the time
of the members at large can be devoted to sectional meetings and
other gatherings interesting to everyone.

An excellent program has been prepared for you for the next
two days, and no member of the Association needs to go home
with a feeling that the meeting was not worthwhile. If any one
fails to benefit, he has no one to blame but himself.

In passing, however, I want to mention just a few things.

First: The insurance program. Last fall we completed ar-
rangements with the John Hancock Insurance Company for a plan
of group insurance. I am informed that we have over 900 policies
now in force. This spring the Executive Council approved an
extended and enlarged health and hospital plan to take care of
catastrophe situations. The response to that has been excellent,
and we are now in a position where the members of our Associa-
tion can get the best of health, life and accident insurance at the
minimum of costs.

Second: Committee reports. I am very proud of the work
of the committees the past year. Some of the committees have
made a marked contribution to our Association and I know you
appreciate the efforts of the members. I do feel however that
our committee appointments are too short and that when their
work is just well started, the year ends. I think all committee
appointments of continuing committees should be for a three-year
period with staggered terms so that there would be enough
holdover members to carry on worthwhile endeavors.

Third: I want to mention our institutes. They give the
members so much, and the panels devote so much untiring effort
to make them really worthwhile. I would like fo see the plan
enlarged by closer cooperation with the law schools to carry on
a larger program of continuing education. At the Iowa Bar
workshop which I attended there were at least seven members of
the faculty of the University of Iowa and Drake University on
the program. There were over 800 in attendance and I enjoyed
it. I wonder if perhaps we are not using our law faculties as
much as we should.
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Fourth: Last year a special committee presented to your body
a plan for the establishment of the office of President-Elect to
automatically succeed to the office of President, providing that
this officer would automatically become a member of the Execu-
tive Council and qualify such member for membership in the
House of Delegates. That committee will report again to you
today with the proposed amendments to the Rules regulating
the Nebraska State Bar Association. I recommend the adoption
of the amendments. No one knows better than I how impos-
sible it is to go into the office of President of the Association cold,
not even being a member of the Executive Council, and how
much more one could give to the Association if he served for
the previous year on the Council preparing himself to carry on
the planned program of the Association.

I do not want to close without paying tribute to the work
of our Secretary, George H. Turner. He is responsible for car-
rying on the details of a really worthwhile program. For the
successes of the past year I give credit to George; the mistakes
have been my own.

I will close and let you get started on an interesting meeting.

CHAIRMAN HUNTER: Thank you very much, Paul.

The Rule change which was mentioned by the President in
regard to the creation of the office of President-Elect will be
taken up this afternoon after it has been considered by the
Executive Council at noon. That procedure conforms to the
motion last year before the House of Delegates.

The next item of business is the report of the Secretary-
Treasurer, George Turner.

REPORT OF SECRETARY-TREASURER
George H., Turner

Mr. Chairman and Members of the House: As you know,
this is more or less an informational report since the detailed
report is made to the Executive Council and to the Assembly
tomorrow, but I put the item on the calendar with the thought
that the House of Delegates is vitally interested in knowing the
financial condition of the Association, but not so much interested
in the exact details as the Executive Council and Assembly would
be.

You will be interested to know that the total income for
the Association for the year, principally of course from the dues
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but also some from the sale of pamphlets and things of that
kind, was $46,806.59. We had an excess of receipts over dis-
bursements of $2,643.95. In addition, following the directions of
the House given me at the last annual meeting, I invested another
$2,000 in government bonds. So our financial condition at the
close of this audit, which please bear in mind had to be closed
two weeks early because of the early date for the annual meeting,
covering the period from October 1, 1957, to September 15, 1958,
was cash on hand and in the bank, $5,937.47, and the $6,000 in
bonds.

CHAIRMAN HUNTER: I will entertain a motion that the
report of the Secretary-Treasurer be received and placed on
file.

ELMER M. SCHEELE: I so move.
HARRY A. SPENCER: I second the motion.

CHAIRMAN HUNTER: All in favor say “aye”; opposed, the
same sign. The motion is carried.

It is an extreme pleasure, George, to be associated with an
organization that is that solvent—for a change.

It has been the custom of the House in regard to resolutions
which may be brought before it by individual members of the
Association to appoint a Committee on Resolutions which will
meet sometime over the noon hour. I will appoint as Chairman
of the Resolutions Committee Barton Kuhns, and as the members:
Flav Wright and W. E. Mumby. Is Mr. Mumby here?

SECRETARY TURNER: No, he has not come in as yet.

CHAIRMAN HUNTER: As an alternate to Mr. Mumby, if
he is not here, I will appoint R. L. Stiner. That committee will
meet at 1:00 o’clock in Room 714. Mr. Kuhns, you might meet
with your committee to make specific arrangements for that
following this morning’s session.

If there are any members who have any resolutions which
they want the Resolutions Committee to consider, you can get
in touch with Mr. Kuhns and the committee in Room 714 at one
o’clock. It that satisfactory?

The next item of business is the report of the Committee
on Administrative Agencies, Tracy J. Peycke

JAMES H. ANDERSON: For the record, my name is James
H. Anderson and I am appearing on behalf of Tracy Peycke who
was forced fo be out of town today.



PROCEEDINGS, 1958 5

Mr. Chairman, House of Delegates: The Nebraska State
Bar Association has in fact on two separate occasions approved
a bill for an Administrative Procedures Act for state agencies.
Following such approval of a specific bill by the 1956 session
of the Bar Association, a bill entitled L.B. 133 was introduced
into the 1957 session. By some maneuver - I am not familiar
with it - the bill which was being considered by the Nebraska
Legislative Council, which as you know is another name for the
Nebraska Legislature on wvacation, relating to provisions for
review of such orders of state agencies was combined with the
Bar Association’s bill.

This particular bill which the Nebraska Legislative Counecil
had been considering had of course not received the approval of
the Nebraska Bar Association, but there was little the Bar Com-
mittee could do and the matter went before the Nebraska Legis-
lature, not only as an Act for Administrative Procedures but con-
taining the proposed provisions of the Nebraska Legislative Coun-
cil for review. It went through the Legislature, however, with-
out a dissenting vote, but because of review provisions which
turned out to be simply cumulative in nature and not in lieu
of existing review provisions, the Governor vetoed it.

The present committee cohducted something of an investi-
gation to see what lay back of the veto, aside from what was
stated in the Governor’s message. It was found that because of
the fact that the review provisions were cumulative and not in
lieu of existing procedures, certain of the administrative agencies
had felt that such a bill would only cause confusion and a great
deal of trouble in determining what was the proper procedure
for review. Accordingly the entire bill was vetoed.

Our investigation also indicated that if only the provisions for
an Administrative Procedures Act had been embodied in L.B.
133 there would have been no difficulty in securing approval of
the legislation. The committee therefore feels that a new bill
should be introduced into the Nebraska Legislature embodying
only provisions of the original L.B. 133 as approved by the As-
sociation in 1956, and that no provisions should be permitted to
be attached thereto, if possible, having to do with the matter of
review other than to the limited extent that they are already
included in the bill.

I therefore, Mr. Chairman, move that the recommendation of
the Special Committee on Administrative Agencies that a bill for
an Administrative Procedures Act in the form of L.B. 133, omitting
any provisions for review, be supported in the Legislature.
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After discussion, the motion to adopt the report of the com-
mittee was carried and the report adopted.

The formal report of the committee follows:

Repori of the Special Commitiee on Adminisirative Agencies

The Association in 1956 upon the recommendation of this
committee approved a bill for an Administrative Procedure Act
for presentation to the 1957 session of the Legislature. As in-
troduced the bill contained provisions for judicial review of ad-
ministrative orders. This had not been considered or approved
by the Association. The bill, I.B. 133, was passed but was vetoed
by the Governor because of objection to these review provisions.

Upon these events being reported to the House of Delegates
by this committee in 1957, the committee was continued with in-
structions to consider “the question of procedures for judicial re-
view of administrative decisions and to make recommendations as
to whether a bill for an Administrative Procedure Act to be intro-
duced in the next session of the Legislature should include pro-
visions for review, or whether, if changes are thought desirable,
a separate bill should be proposed.”

It is apparent from this history that, laying aside for the
moment the question of judicial review, the Association has twice
approved an Administrative Procedure Act. Such a bill should
therefore be a part of the 1959 legislative program.

Your committee readily reaches the conclusion that such a
bill should not contain provisions for judicial review. No objec-
tions have been made to the bill as previously proposed by the
Association; all its provisions were unanimously approved by the
Legislature and the Governor’s veto related solely to the review
provisions. It appears desirable therefore again to submit this
bill in the form previously recommended. There is no reason
why desirable reforms to which no objection is made should fail
or be postponed as a result of raising other possibly controversial
issues.

The question then remains whether a separate bill relating
to judicial review should be proposed. It is our conclusion that
this should not be done at this time.

Even a separate bill, if it should turn out to be controversial,
might have a tendency to be associated with and perhaps imperil
the bill which we wish to support. After the experience in the
1957 session, a step at a time seems like the part of wisdom.

On the merits of the question of judicial review there are a
great many problems not easily resolved. The Governor vetoed
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1.B.133 because instead of affording a uniform procedure for re-
view, it provided an additional method, leaving existing proce-
dures intact. Your committee agrees that thus multiplying
methods of judicial review is undesirable.

It is true that there exists considerable variety in the pro-
cedures for review of administrative decisions in Nebraska. The
statutes relating to particular administrative proceedings in many,
and perhaps in most, cases provided specifically for an appeal to
the district or Supreme Court. An “appeal,” as the term is thus
used, has a special meaning and exists only by virtue of a specific
statute. In its absence the right to review the decision of a tri-
bunal exercising judicial or quasi judicial functions is by petition
in error. Neb. R. S., sec. 25-1901, 1943.

Appeals from the Railway Commission and the State Board
of Equalization are directly to the Supreme Court. The provisions
of L.B. 133 did not apply to these cases. It seems to be the view
of those most familiar with these procedures that the existing pro-
visions should not be disturbed.

The more common method is by an appeal to the district
court. Here the variations relate to venue, to the procedure for
perfecting the appeal and to the scope of review. L.B. 133 looked
to standardizing all this by an appeal to the district court of Lan-
caster County and spelling out the procedure for and scope of the
review.

No doubt there would be an element of convenience in a
standard procedure for review. However, we should not lose sight
of the enormous variety of matters with which we are dealing.
Some are of great gravity and importance, others of little conse-
quence even to the parties involved. Some decisions, though made
by a state department or board, deal with matters very local in
nature and perhaps far removed from Lancaster County.

The question under consideration relates only to decisions by
agencies at the state level. There would remain the matter of
review of decisions in great number and variety by authorities at
the county and municipal level.

While the Administrative Procedure Act which we advocate
contains important provisions for uniform procedure before the
agencies, it also provides for each agency to adopt rules relating
to its own practice and procedure. Anyone having a matter be-
fore an agency will have to consult these rules as well as the
applicable statutes. Here also will be found whatever provisions
there are as to appeal.
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The committee would not be understood to suggest that a
larger measure of uniformity in these review provisions might not
be desirable. It is not satisfied that a single method of review is
suitable for all the great variety of administrative decisions
handed down at the state level. Nor has it been shown that the
present system is attended by any serious evils or inconveniences.

It is recommended that a bill for an Administrative Procedures
Act in the form of L.B. 133, omitting any provisions for review,
be supported in the Legislature.

Tracy J. Peycke, Chairman
James H. Anderson
Frederic R. Irons

Barlow Nye

R. E. Powell

Edson Smith

CHAIRMAN HUNTER: The next item of business is the
report of the Special Committee on Revision of Corporation
Laws, by Bert Overcash.

BERT L. OVERCASH: Mr. Chairman, Members of the House:
Our report begins on page 18 of the program.

I might volunteer to the House, since I was Chairman
of the Administrative Section last year when this bill was
prepared and did considerable work on it, that there was
opposition by certain state agencies fo the adopting of any
administrative procedures act whatsoever. Our committee
worked out the bill, worked in econjunction with the Leg-
islative Council, and we thought we were working in cooper-
ation with all the state agencies, but we became aware that there
were certain agencies that were opposed to the adoption of any
kind of a bill whatsoever—period. While the reason given for
the veto of the Governor was with reference to the review provi-
sions, I am convinced that those agencies did have some effect on
the whole matter, and I would anticipate that they would continue
to do what they could to oppose any such act.

Referring to the Committee on Revision of Corporation Law,
I think the members are probably familiar to some extent with
the activities of this committee, due to the fact that we have
written a number of letters and sent to you certain information.

This committee was appointed to some extent as a result
of an article in the Law Review discussing the situation as to
our corporation laws. After some study it became evident to the
committee that the prime problem, the first problem that needed
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attention was the matter of a satisfactory nonprofit corporation
act. It became evident that it would be impossible for this com-
mittee to do the whole job in one year. We therefore first con-
centrated on what would be a satisfactory nonprofit act to over-
come the numerous problems that have been raised by the Secre-
tary of State and members of the Bar. We sclicited suggestions
from the Bar and received a number of good suggestions.

We then gave study to the Model Nonprofit Act adopted by
the American Institute and revised in 1957 and prepared an adap-
tation of that Act for use in Nebraska. That was circulated
among the Bar generally. Probably all of you received the
pamphlet.

After that was transmitted to the Bar we have now received
a number of technical and clarification proposals with reference
to amendment. The committee feels that the adoption of this
Nonprofit Act, or some act of that type, is a first step in a needed
revision of our corporation laws. We suggest on a long-term
basis the possibility of reducing the number of special acts which
we have. As you know, in Chapter 21 there are quite a number
of special acts of a nonprofit nature —bridge companies, detec-
tive associations, and various special groups. We think if we can
get a good nonprofit act on the books, in the end these special
groups will see that this one act is sufficient for their purpose.
We are not, however, proposing immediately any repeal of those
special acts. We think this first act should be put on the books
and its merits demonstrated to the satisfaction of the special groups.

Therefore it is our first recommendation that this nonprofit
act be adopted, and I want to further supplement that by saying
to the House that we would like to have you authorize the com-
mittee to review these technical and other suggestions received
since this was submitted to the Bar with the idea of adopting
such amendments as will make further clarification, and such
changes as may be deemed meritorious by the committee.

Then the second undertaking of the committee related to the
amendment of the Private Corporation Act. We were not able
to do a complete job on that but we studied numerous suggestions
of amendments and we came up with those amendments that are
included in our report as being advisable at this time on an in-
terim basis.

I am not going to go into those individually but I assume that
those are familiar to you. We move that those amendments be
approved in a legislative bill to be presented to the Legislature.

In that connection the committee has been aware that it
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might be advisable in our state to give consideration on a long-
term basis to the adoption of an act somewhat similar fo the
Model Business Corporation Act that has been developed by the
American Law Institute and is now under consideration in a
number of states. The suggestion has been made by many au-
thorities that this is a definite improvement over the Delaware
Act and there are some five or seven states that have either
adopted the Model Act or are in the process of considering it.

We therefore in this committee recommend that consideration
and study be given in the future to this Model Act, together with
adaptations to Nebraska.

The committee further recommends that this special com-
mittee be continued in the future to carry on and complete the
activities that I have reviewed here.

With that statement and the printed report, together with
the information that has been submitted fo you and to all the
members of the Bar, I assume that our activities are sufficiently
before you. I therefore move, Mr. Chairman, that the report and
recommendations of the committee be approved, together with
the supplemental report as to further amendments that may be
advisable to the Nonprofit Act.

After discussion the motion to adopt the report of the com-
mittee was carried, and the report adopted.

The formal report of the committee follows:

Beport of the Special Commitiee on Revision
of Corporation Laws

During this year, this committee has inaugurated, but not
completed, a comprehensive study of the corporation laws of Ne-
braska. The committee has been assisted by numerous suggestions
of the Bar received in response to our inquiry upon this subject.
Particular attention has been given to an article in the Nebraska
Law Review of May, 1957 entitled “Nebraska Corporation Law,
a Statutory Jungle,” containing some 22 major recommendations
in this field.

It became evident early in the studies of this committee that
one of the first steps in accomplishing a program of this character
would be the adoption of an independent comprehensive nonprofit
corporation law by our Legislature. To that end, the committee
proposed, and there has been printed and submitted to the Bar, a
bill for introduction in the next session of the Legislature which
contains an act upon this subject.
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The pamphlet which contains the proposed nonprofit corpora-
tion act sets forth a summary of the studies of the committee in this
regard. As mentioned therein, the committee suggests that, after
the adoption of this act, consideration be given to eliminate many,
if not all, of the special acts set forth in Chapter 21 of the Statutes
dealing with a number of types of nonprofit corporations. It is the
judgment of the committee that, if a satisfactory nonprofit corpo-
ration act is adopted, the various special groups will find it ad-
vantageous to come voluntarily under such act and there will re-
main no need or justification for continuing the many special acts
in this field.

The committee, therefore, recommends the prompt enactment
of the proposed nonprofit corporation act and continued study by
this committee of the related matter of simplifying our corpo-
ration law structure by eliminating the numerous special acts set
forth in Chapter 21.

Another important phase of the committee’s work during this
year relates to the amendment of our private corporation act,
Chapter 21, Articles 1 (Organization and Powers) and 12 (Foreign
Corporations). The suggestions considered in this connection cov-
ered a wide range. A number of them involved seriously contro-
versial questions relating to group interests and legislative policy
with reference to revenue and regulation. It was felt that in
general proposals of this kind might properly be considered by
the Legislature under separate bills introduced and supported by
interested parties. The committee has concluded that it should
propose and support the following specific amendments to Articles
1 and 12:

1. Amend section 21-103 by adding at the end thereof the
following subsection:

(9) To indemnify any director or officer or former di-
rector or officer of the corporation, or any person who may
have served at its request as a director or officer of another
corporation in which it owns shares of capital stock or of
which it is a creditor, against expenses actually and rea-
sonably incurred by him in connection with the defense of
any action, suit or proceeding, civil or criminal, in which he
is made a party by reason of being or having been such director
or officer, except in relation to matters as to which he shall
be adjudged in such action, suit or proceeding to be liable for
negligence or misconduct in the performance of duty; and to
make any other indemnification that shall be authorized by
the articles of incorporation or by any by-law or resolution
adopted by the shareholders after notice.
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(Comment: The purpose of this section is self-explanatory.
It follows the language of section 4 of the Model Business Corpora-
tion Act as revised in 1957 and is substantially the same as the
Delaware provision added in 1943. 8 Del. Code Ann. Sec. 122 [10].)

2. Add a new subsection to section 21-107 as follows:

The Secretary of State shall prepare and furnish upon
request therefor certified composite articles of incorporation
which shall contain only such provisions as are in effect at
the time of certification by reason of the instruments and
agreements referred to in subsection (6) of section 101 of this
title. The Secretary of State shall make in each case such
reasonable charge therefor as he deems proper. Any such
certified copy may be recorded in the office of the county
clerk of the county where the principal office of the corpo-
ration is then located in this State.

(Comment: The purpose of this subsection is to make it pos-
sible for a corporation to obtain if it desires a single instrument
containing the original articles and amendments thereto rather
than the separate instruments, as an aid fo filing articles where
the need for this arises. Such composite articles will only be
furnished if specifically requested by the corporation which must
bear the expenses incurred by the Secretary of State in preparing
the same. This subsection follows the Delaware provision added
in 1949. 8 Del. Code Ann. Sec. 104.)

3. Amend section 21-108 to include the underlined words:

The articles of incorporation or a copy thereof or the
composite articles of incorporation duly certified by the Sec-
retary of State, accompanied with the certificate of the county
clerk of the county wherein the same is recorded, under his
hand and the seal of his office, stating that it has been re-
corded, or the record of the same in the office of the county
clerk aforesaid, or a copy of said record duly certified by
the county clerk aforesaid, shall be evidence in all courts in
this state.

(Comment: The purpose of this amendment is to make the
composite articles of incorporation, if authorized, available as evi-
dence. It follows the Delaware provision added in 1949. 8 Del.
Code Ann. section 105.

4. Repeal section 21-174 providing as follows:

Every corporation operating or organized under this act
shall have in a conspicuous place, at its principal office,
place or places of business in letters sufficiently large to be
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easily read, painted or printed, the corporate name of such
corporation; and every such corporation which shall fail or
refuse to comply with the provisions of this section shall be
subject to a fine of not less than one hundred dollars and
not more than five hundred dollars, to be recovered with
costs by the state, before any court of competent jurisdic-
tion, by action at law to be prosecuted by the Attorney Gen-
eral.

(Comment: The committee felt that this section was un-
necessary.)

5. Amend section 21-183 by siriking out the last sentence of
this section and substituting the following:

Whenever all of the stockholders shall consent in writing
to a dissolution, no meeting of stockholders shall be necessary.
Upon the execution of such written consent, a statement of
intent to dissolve shall be executed in duplicate by the cor-
poration by its president or vice president and by its secre-
tary or assistant secretary, and verified by one of the officers
signing such statement, which statement shall set forth:
(a) the name of the corporation; (b) the names and respective
addresses of its officers; (¢) the names and respective ad-
dresses of its directors; (d) a copy of the written consent
signed by all shareholders of the corporation; and (e) a state-
ment that such written consent has been signed by all share-
holders of the corporation or signed in their names by their
attorneys thereunto duly authorized. Such statement of con-
sent shall be filed in the office of the Secretary of State, who
upon being satisfied that such statement conforms to law
shall issue a certificate that such statement has been filed,
and when such certificate has been issued and the proof of
publication of notice of dissolution has been filed in the places
and manner required in section 21-1147, the corporation shall
be dissolved.

(Comment: The purpose of this proposed amendment is to
provide some assurance, upon which the Secretary of State can
act, that the signatures of the stockholders consenting to the dis-
solution are genuine. No such assurance is contained in the present
statute. The language follows that found in section 76 of the
Model Business Corporation Act.)

6. Amend section 21-1208 by striking out the words “organ-
ized under the laws of this state” contained in clause (2) and
substitute the words “domestic or foreign” or similar language to
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permit a foreign corporation to act as a registered agent in this
state.

(Comment: The committee felt that the present law pro-
hibiting a foreign corporation from serving as a registered agent
was unduly restrictive.)

7. Amend section 21-1209 by eliminating the requirements
(a) that the statement called for by this section be executed in
duplicate, (b) that the duplicate original returned by the Secretary
of State shall be filed for record in the office of the register of
deeds of the county in which the registered office of the corpora-
tion in this state was situated prior to the filing of such state-
ment in the office of the Secretary of State; and (¢) that, if the
registered office is changed from one county to another county,
the corporation shall also file for record in the office of the register
of deeds of the county to which such registered office is changed,
a copy of the statement of change of address of its registered
office, certified by the Secretary of State.

(Comment: The purpose of this amendment is to eliminate
the necessity for filing the certificate of good standing with the
county register of deeds as well as with the Secretary of State.)

Since the adoption of our private corporation statute in 1941
the Committee on Business Corporations of the American Bar
Association prepared a Model Business Corporation Act (revised
1950). This Act was designed to provide a working model for re-
vision and modernization of state corporation laws and has been
used as such by several states desiring a simple and up-to-date
statute. It is recommended that our committee explore the advis-
ability of making a general revision of our business corporation
statute patterned after the Model Act.

The committee has not had time this year to complete studies
as to the need for amending our constitutional provisions relating
to corporation laws. This is an important subject and one that
will deserve the careful consideration of this committee during
the next year.

It is recommended that the State Bar Association continue
a special committee on revision of corporation laws until the pro-
gram outlined herein can be completed.

Bert L. Overcash, Chairman
Edmund O. Belsheim
George L. DeLacy

Roland A. Luedtke

David W. Swarr
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CHAIRMAN HUNTER: The next item of business on the
agenda is a report of the Special Committee on Joint Conference
of Lawyers and Accountants by Harry B. Cohen.

HARRY B. COHEN: Mr. Chairman, Members of the House
of Delegates: The committee’s report is on page 38 of the pro-
gram.

In the first instance we didn’t have a lot to report except
the activities of the national organizations. At the time of mak-
ing the first report we did not have an opportunity to have our
annual meeting.

Our annual meeting was held on September 12, 1958. It was
very well attended by both the members of the Bar Association
Committee and the members of the Committee of the Certified
Public Accountants Society.

The meeting considered and discussed the 1957 Joint Report
of the Special Committee on Professional Relations of American
Bar Association and Committee on Relations with the Bar of
the American Institute of Accountants.

Incidentally, the American Institute of Accountants now has
been changed to the American Institute of Certified Public Ac-
countants, and that same change was made with respect to the
Nebraska State Committee, too.

Copies of the Joint Report and the suggested Code of Con-
duct had previously been delivered to the members of both com-
mittees. A copy of this report of the national organizations and
the suggested Code of Conduct are also included in the program
in toto.

In addition, at this same meeting the Accountants’ Society
reported on the Accountants’ Licensing Act of the State of Ne-
braska. It was apparent that the Accountants’ Licensing law was
operating very successfully.

The meeting resolved to operate under and in conformity
with the procedures recommmended by the 1957 Joint Report.

After that, quite a discussion took place with respect to the
suggested Code of Conduct. This Code of Conduct, which appears
on page 45 of the program, was the Code of Conduct prepared
by the Bar Association and that was submitted to the National
Conference. No action was taken because it was desired by the
National Conference that the suggested Code be studied, be dis-
cussed by the various state bodies; and furthermore no action
could be taken because this was something that would have to
be adopted by the national organizations of the respective or-
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ganizations which constitute the National Conference; namely, the
national organization of the Certified Public Accountants Society
and the American Bar Association.

It is my understanding that the Chairman of the Committee
in the American Bar Association who is a member of the National
Conference discussed this matter at the national convention be-
fore the Taxation Section.

We resolved at this meeting that we felt the suggested Code
of Conduct was something that was very worthwhile, and there-
fore we passed a resolution which requires action by this body.
Our resolution is that the respective committees of the Nebraska
State Bar Association and the Nebraska Society of Certified Public
Accountants, constituting the Nebraska Joint Conference of Law-
yers and Accountants, recommend to their respective parent as-
sociations the adoption of the following resolution:

Resolved: That the Nebraska State Bar Association recom-
mends the adoption by the National Conference of Lawyers and
Certified Public Accountants of the suggested Code of Conduct
heretofore promulgated by and submitted to the National Con-
ference of Lawyers and Certified Public Accountants.

Further Resolved: That a copy of this resolution be delivered
to the National Conference of Lawyers and Certified Public Ac-
countants.

The National Conference, by the way, seeks these recom-
mendations.

If you will refer to page 45 you will note—1I assume you
have all read this —that the suggested Code of Conduct attempts
to cover four situations where irritations might occur:

1. The lawyer employed by a firm of certified public ac-
countants.

2. The certified public accountant employed by a law firm.

3. Association in the form of partnerships between lawyers
and certified public accountants.

4. The individual practitioner who possesses dual qualifica-
tions.

I think a lot of thought was given to these suggestions and
they are very meritorious and deserve consideration.

Mr. Chairman, I move the adoption of the report and the
supplemental report which I have given.

After discussion the motion to adopt the report and supple-
mental report of the committee was carried and the reports adopted.

The formal report of the committee follows:
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Report of the Joint Conference of Lawyers and Accountanis

The Joint Conference of Lawyers and Accountants was in--
itiated in 1951. The committee consists of six members of the
Bar appointed by the President of the Nebraska State Bar Associa-
tion, and seven members of the Nebraska Society of Certified Pub-
lic Accountants appointed by the President of that organization. It
has been customary for the two committees to meet annually in
joint session. The annual meeting usually takes place in September
of each year. We attempted to hold a meeting in August of this
year, but there were too many conflicts, and accordingly the an-
nual meeting was set for September 12, 1958. This report of
necessity has to be prepared prior to the holding of the annual
meeting of the conference. For that reason it is impossible to
make a report of any business that may be transacted at the annual
meeting.

Your committee has corresponded with the Honorable William
J. Jameson who is the Chairman of the Special Committee on Pro-
fessional Relations of the American Bar Association. In 1957,
the American Bar Association Special Committee on Professional
Relations, and the Committee on Relations with the Bar of the
American Institute of Accountants issued its report. The report
includes the statement of principles adopted in 1951 by the joint
committees. Attached to this report is the 1957 report of the
Joint Committee of the American Bar Association and the Ameri-
can Institute of Accountants.

The Joint Committee of the American Bar Association and
the American Institute of Accountants have met frequently, and
have acted jointly on matters involving the two professions. In
addition, this committee has drafted a proposed Code of Con-
duct. Judge William J. Jameson spoke before the Section on Tax-
ation at the recent American Bar Association annual meeting held
in Los Angeles. One of the matters discussed at this meeting was
the proposed Code of Conduct. As yet, the National Conference
of Lawyers and Certified Public Accountants has not taken any
action on the proposed Code of Conduct. The provisions of the
proposed Code of Conduct will be discussed at the annual meeting
of the Nebraska Joint Conference A copy of the proposed Code
of Conduct is attached to this report.

Harry B. Cohen, Chairman
Warren K. Dalton

Barton Kuhns

Vance E. Leininger

Keith Miller

Arthur C. Sidner
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THE PROFESSIONAL RELATIONS OF LAWYERS AND
CERTIFIED PUBLIC ACCOUNTANTS

1957

Joint Report of Special Committee on Professional Relations of
American Bar Association and Committee on Relations with
the Bar of American Institute of Accountants

Because of the inter-relationship of financial and legal aspects
of the modern economy there sometimes is a basis for dispute as to
whether a particular matter properly falls within the field of law
or within the field of competence of certified public accountants.
The Committee on Professional Relations of the American Bar
Association and the Committee on Relations with the Bar of the
American Institute of Accountants believe that any such question
that may arise between the two professions should be resolved by
conference and cooperation. One of the principal fields in which
such questions have arisen is Treasury practice.

In 1951 the American Bar Association and American Institute
of Accountants adopted a Joint Statement of Principles Relating to
Practice in the Field of Federal Income Taxation, for the guidance
of members of each profession.

On January 30, 1956, the Secretary of the Treasury issued
a statement interpreting Treasury Department Circular 230 re-
lating to practice before the Department. In this statement the
Secretary mentioned the need for uniformity in interpretation and
administration of the regulations governing practice before the
Department and stated that the Department has properly placed
on lawyers and accountants, under the Department’s ethical re-
quirements, responsibility for determining when the assistance of
a member of the other profession is required. He cited with grati-
fication “the extent to which the two professions over the years
have made progress foward mutual understanding of the proper
sphere of each, as for example in the Joint Statement of Principles
Relating to Practice in the Field of Federal Income Taxation.”

In concluding his statement, the Secretary said that relation-
ships of lawyers and accountants in Treasury practice would be
kept under surveillance, so that, if necessary, the matter can be
reviewed later to determine whether amendment of the regulations
governmg practice before the Department or other appropriate
action is necessary.

Consideration of the public interest and the best interests of
both professions seems, therefore, to require expansion of volun-
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tary machinery for self-discipline by both professions and coopera-
tion between them to enable differences between lawyers and certi-
fied public accountants as they may arise—whether in tax prac-
tice or elsewhere—to be resolved by conference and negotiations,
and not by litigation.

To this end, the Special Committee on Professional Relations
of the American Bar Association and the Committee on Relations
with the Bar of the American Institute of Accountants have agreed
that the National Conference of Lawyers and Certified Public Ac-
countants, composed of members of the two committees, should
serve as a joint committee to consider differences arising between
the two professions and disputes involving questions of what con-
stitutes the practice of law or accounting.

The Joint Committee recommends the following procedures:

1. That with respect to the field of federal income taxation, the
two professions continue to adhere to the Statement of Prin-
ciples approved by the governing bodies of the American Bar
Association and the American Institute of Accountants in 1951.
It is recognized that the statement is a guide to cooperation and
does not presume to be a definition of the practice of law or the
practice of accounting.

2. That state organizations of the two professions consider the es-
tablishment in each state of a joint committee similar to the
National Conference for consideration of differences arising be-
tween members of the two professions.

3. That before any state organizations of either profession shall
institute or participate in litigation or disputes involving differ-
ences between members of the two professions, or involving
questions of what constitutes the practice of law or accounting,
such differences and questions be referred to joint committees
of state organizations of the two professions, where such com-
mittees exist, or to the National Conference.

4. That, in the interest of uniformity, state committees maintain
close coordination with the National Conference; and if resolu-
tion of differences seems impossible at the local and state level,
they be referred to the National Conference. Particularly in the
early years, it would seem to be in the best interest of all con-
cerned for the National Conference to participate actively in
the consideration and settlement of disputes which might serve
as guides and precedents for other cases.

5. That—again in the interest of uniformity—where joint com-
mittees at the state level are appointed to deal with any differ-
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ences which may arise, they be limited, where possible, to one
to a state, and their structure and procedure follow the pattern
of the National Conference.

It is hoped and believed that resolution of specific cases as
suggested above will in time provide a body of precedent which
will come to serve as a guide to members of the two professions.
Such a body of precedent will, we think, prove of more practical
value than attempts to find acceptable definitions of the fields of
the two professions.

The efforts of the National Conference are not, of course,
intended to be punitive in nature. Their objective will be to avoid
conflict and to encourage and enable continuing cooperation be-
tween lawyers and certified public accountants in accordance with
the ethical standards of the two professions.

For the American Bar Association
William J. Jameson, Chairman,
Special Committee on Professional Relations

For the American Institute of Accountants
John W. Queenan, Chairman,
Committee on Relations with the Bar

DEPARTMENT OF THE TREASURY

Treasury Department Interpretation of Section 10.2 of Treasury
Department Circular 230 (31 C.F.R. 10.2)

For some months the Treasury Department has had under
consideration the revision of Treasury Department Circular 230
relating to practice before the Department.

Congress has given the Treasury Department the responsi-
bility of regulating practice before the Department. It is in the
exercise of this responsibility that the Department has issued the
rules and regulations set forth in Circular 230, taking into con-
sideration, among other things, the need of taxpayers for tax ad-
vice and assistance, the number of tax returns filed each year, the
volume and complexity of problems relating thereto, the skills and
training required for proper representation of taxpayers’ interests
and the availability of people who can provide such service.

The Department believes the standards prescribed in Circu-
lar 230 have generally operated in a highly satisfactory manner,
have made available to taxpayers representatives to assist them
in presenting their interests to the Department, and have facilitated
fair and orderly administration of the tax laws.
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It is the intention of the Department that all persons enrolled
to practice before it be permitted to fully represent their clients
before the Department, in the manner hereinafter indicated. This
is apparent from section 10.2(b), which states that the scope of
practice (of agents as well as attorneys) before the Department
comprehends “all matters connected with the presentation of a
client’s interest to the Treasury Department.” Enrollees, whether
agents or attorneys, have been satisfactorily fully representing
clients before the Department for many years. The Department
believes this has been beneficial to the taxpayers and to the Gov-
ernment and that there presently appears no reason why the present
scope and type of practice should not continue as it has in the
past.

The Department’s attention has been called to the decisions
of certain State courts and to statements which suggest varying
interpretations of section 10.2(f) of the Circular. This subsection
makes it clear that an enrolled agent shall have the same rights,
powers, and privileges and be subject to the same duties as an en-
rolled attorney, except that an enrolled agent may not prepare
and interpret certain written instruments. The second proviso of
the subsection states that nothing in the regulations is to be con-
strued as authorizing persons not members of the bar to practice
law. The uniform interpretation and administration of this and
other sections of Circular 230 by the Department are essential to
the proper discharge of the above responsibility imposed on it by
the Congress.

It is not the intention of the Department that this second
proviso should be interpreted as an election by the Department
not to exercise fully its responsibility to determine the proper
scope of practice by enrolled agents and attorneys before the De-
partment. It should be equally clear that the Department does
not have the responsibility nor the authority to regulate the pro-
fessional activities of lawyers and accountants beyond the scope
of their practice before the Department as defined in section 10.2(b)
and nothing in Circular 230 is so intended.

The Department has properly placed on its enrolled agents
and enrolled attorneys the responsibility of determining when the
assistance of a member of the other profession is required. This
follows from the provisions in section 10.2 (z) that enrolled attor-
neys must observe the canons of ethics of the American Bar Asso-
ciation and enrolled agents must observe the ethical standards of
the accounting profession. The Department has been gratified to
note the extent to which the two professions over the years have
made progress toward mutual understanding of the proper sphere
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of each, as for example in the Joint Statement of Principles Re-
lating to Practice in the Field of Federal Income Taxation.

The question of Treasury practice will be kept under sur-
veillance so that if at any time the Department finds that the
professional responsibilities of its enrolled agents and enrolled
attorneys are not being properly carried out or understood, or that
enrolled agents and attorneys are not respecting the appropriate
fields of each in accordance with that Joint Statement, it can re-
view the matter to determine whether it is necessary to amend
these provisions of the Circular or take other appropriate action.

(Signed) G. M. Humphrey
Dated: January 30, 1956 Secretary of the Treasury

STATEMENT OF PRINCIPLES RELATING TO PRACTICE IN
THE FIELD OF FEDERAL INCOME TAXATION

Promulgated by the National Conference of
Lawyers and Certified Public Accountants

Preamble. In our present complex society, the average citizen
conducting a business is confronted with a myriad of governmental
laws and regulations which cover every phase of human endeavor
and raise intricate and perplexing problems. These are further
complicated by the tax incidents attendant upon all business trans-
actions. As a result, citizens in increasing numbers have sought
the professional services of lawyers and certified public accountants.
Each of these groups is well qualified to serve the public in its
respective field. The primary function of the lawyer is fo ad-
vise the public with respect to the legal implications involved in
such problems, whereas the certified public accountant has to do
with the accounting aspects thereof. Frequently the legal and ac-
counting phases are so interrelated and interdependent and overlap-
ping that they are difficult to distinguish. Particularly is this true
in the field of income taxation where questions of law and ac-
counting have sometimes been inextricably intermingled. As a
result, there has been some doubt as to where the functions of one
profession end and those of the other begin.

For the guidance of members of each profession the National
Conference of Lawyers and Certified Public Accountants recom-
mends the following statement of principles relating to practice
in the field of federal income taxation:

1. Collaboration of Lawyers and Certified Public Accountants
Desirable. It is in the best public interest that services and assist-
ance in federal income tax matters be rendered by lawyers and
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certified public accountants, who are trained in their fields by
education and experience, and for whose admission to professional
standing there are requirements as fo education, citizenship, and
high moral character. They are required to pass written examin-
ations and are subject to rules of professional ethics, such as those
of the American Bar Association and American Institute of Ac-
countants, which set a high standard of professional practice and
conduct, including prohibition of advertising and solicitation. Many
problems connected with business require the skills of both lawyers
and certified public accountants and there is every reason for a
close and friendly cooperation between the two professions. Law-
yers should encourage their clients to seek the advice of certified
public accountants whenever accounting problems arise and certi-
fied public accountants should encourage clients to seek the advice
of lawyers whenever legal questions are presented.

2. Preparation of Federal Income Tax Returns. It is a proper
function of a lawyer or a certified public accountant to prepare
federal income tax returns.

When a lawyer prepares a return in which questions of ac-
counting arise, he should advise the taxpayer to enlist the assist-
ance of a certified public accountant.

When a certified public accountant prepares a return in which
questions of law arise, he should advise the taxpayer to enlist the
assistance of a lawyer.

3. Ascertainment of Probable Tax Effects of Transactions.
In the course of the practice of law and in the course of the
practice of accounting, lawyers and certified public accountants
are often asked about the probable tax effects of transactions.

The ascertainment of probable tax effects of transactions
frequently is within the function of either a certified public ac-
countant or a lawyer. However, in many instances, problems
arise which require the attention of a member of one or the other
profession, or members of both. When such ascertainment raises
uncertainties as to the interpretation of law (both tax law and
general law), or uncertainties as to the application of law to the
transaction involved, the certified public accountant should advise
the taxpayer to enlist the services of a lawyer. When such ascer-
tainment involves difficult questions of classifying and summar-
izing the transaction in a significant manner and in terms of money,
or interpreting the financial results thereof, the lawyer should ad-
vise the faxpayer to enlist the services of a certified public ac-
countant.
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In many cases, therefore, the public will be best served by
utilizing the joint skills of both professions.

4. Preparation of Legal and Accounting Documents. Only a
lawyer may prepare legal documents such as agreements, convey-
ances, trust instruments, wills, or corporate minutes, or give advice
as to the legal sufficiency or effect thereof, or take the necessary
steps to create, amend, or dissolve a partnership, corporation, trust,
or other legal entity.

Only an accountant may properly advise as to the preparation
of financial statements included in reports or submitted with tax
returns, or as to accounting methods and procedures.

5. Prohibited Self-Designations. An accountant should not
describe himself as a “tax consultant” or “tax expert” or use any
similar phrase. Lawyers, similarly, are prohibited by the canons
of ethics of the American Bar Association, and the opinions re-
lating thereto, from advertising a special branch of law practice.

6. Representation of Taxpayers before Treasury Department.
Under Treasury Department regulations lawyers and certified pub-
lic accountants are authorized, upon a showing of their professional
status, and subject to certain limitations as defined in the Treas-
ury rules, to represent taxpayers in proceedings before that De-
partment. If, in the course of such proceedings, questions arise
involving the application of legal principles, a lawyer should be
retained, and if in the course of such proceedings accounting ques-
tions arise, a certified public accountant should be retained.

7. Practice before the Tax Court of the United States. Under
the Tax Court rules nonlawyers may be admitted to practice.

However, since upon issuance of a formal notice of deficiency
by the Commissioner of Internal Revenue a choice of legal remedies
is afforded the taxpayer under existing law (either before the
Tax Court of the United States, a United States Distriet Court, or
the Court of Claims), it is in the best interests of the taxpayer
that the advice of a lawyer be sought if further proceedings are
contemplated. It is not intended hereby to foreclose the right of
nonlawyers to practice before the Tax Court of the United States
pursuant to its rules.

Here also, as in proceedings before the Treasury Department,
the taxpayer, in many cases, is served best by the combined skills
of both lawyers and certified public accountants, and the taxpayers,
in such cases, should be advised accordingly.

8. Claims for Refund. Claims for refund may be prepared
by lawyers or certified public accountants, provided, however, that
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where a controversial legal issue is involved or where the claim is
to be made the basis of litigation, the services of a lawyer should
be obtained.

9. Criminal Tax Investigations. When a certified public ac-
countant learns that his client is being specially investigated for
possible criminal violation of the Income Tax Law, he should ad-
vise his client to seek the advice of a lawyer as to his legal and
constitutional rights.

Conclusion. This statement of principles should be regarded
as tentative and subject to revision and amplification in the light
of future experience. The principal purpose is to indicate the
importance of voluntary cooperation between our professions, whose
members should use their knowledge and skills fo the best advan-
tage of the public. It is recommended that joint committees rep-
resenting the local societies of both professions be established.
Such committees might well take permanent form as local con-
ferences of lawyers and certified public accountants patterned after
this conference, or could take the form of special committees to
handle a specific situation.

CODE OF CONDUCT FOR LAWYERS AND CERTIFIED PUBLIC
ACCOUNTANTS WHO PRACTICE IN ASSOCIATION AND FOR
INDIVIDUALS POSSESSING DUAL QUALIFICATIONS

Promulgated by the National Conference of Lawyers and Certified
Public Accountants

NOTE: The following is the draft of a proposed Code submitted
to the National Conference of Lawyers and Certified Public Ac-
countants for consideration. No action has been taken by the
Conference.

Preamble. In the Statement of Principles Relating to Prac-
tice in the Field of Federal Income Taxation, promulgated by the
National Conference in 1951, it is stated that many problems con-
nected with business require the skilis of both lawyers and certified
public accountants and that there is every reason for close and
friendly cooperation between the two professions. We reaffirm
that principle. While much is to be gained by such cooperation,
there is danger that when lawyers and accountants associate pro-
fessionally, or when a member of one profession is employed by a
member of the other, the method of association or employment may
raise problems of unethical conduct detrimental to the professions
and to the public.

With increasing frequency, lawyers and certified public ac-
countants find that in the conduct of normal professional activities,
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it is helpful to possess knowledge and training in the other disci-
pline. An individual who regards himself primarily as an account-
ant may earn his law degree and become a member of the bar,
while another who regards himself primarily as a lawyer may
study accounting and become a certified public accountant to aid
him in his law practice. The desire of a member of either profes-
sion thus to widen the scope of his knowledge and training is laud-
able, as long as the individual and those with whom he may be as-
sociated clearly recognize the concomitant responsibilities of those
who possess such dual qualifications to avoid misleading the public.

The scope and complexity of both professions are such that
no individual simultaneously can possess, in both professions at the
same time, the expertness necessary to attain and thereafter main-
tain the high standards of professional competence that the public
is entitled to expect.

Partly to serve the mutual interests of the members of the
profession concerned, but principally in the public interest, the
American Bar Association has adopted Canons of Professional
Ethics and the American Institute of Certified Public Accountants
has adopted Rules of Professional Conduct.

It is the purpose of this statement to isolate and define the
joint and overlapping problems that threaten the public interest,
solutions to which are the concern of the members of both pro-
fessions, and to recommend to the American Bar Association and
to the American Institute of Certified Public Accountants the joint
adoption of the following Code of Conduct to which members of
each profession shall adhere in their relations with members of
the other profession and with the public.

1. The Lawyer Employed by a Firm of Certified Public Ac-
countants

Accountants are prohibited from practicing law and desire to
avoid creating the impression that they are qualified to do so. The
problems inherent in the employment of a lawyer by an accountant
or a firm of accountants stem from the fact that public knowledge
of such employment may create the erroneous impression in the
public mind that the employer is qualified to practice law.

Canon 35 of the Canons of Professional Ethics of the Amer-
jcan Bar Association provides that “The professional services of a
lawyer should not be controlled or exploited by any lay agency,
personal or corporate, which intervenes between client and lawyer.
A lawyer’s responsibilities and qualifications are individual. He
should avoid all relations which direct the performance of his duties
by or in the interest of such intermediary. A lawyer’s relation to
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his client should be personal, and the responsibility should be direct
to the client.” With respect to this Canon, the Committee on Pro-
fessional Ethics and Grievances of the American Bar Association
has ruled that “A lawyer may properly be employed by a firm of
accountants on a salaried basis to advise the accounting firm, but
such employment may, under no circumstances, be used to enable
the accounting firm to render legal advice or legal services to its
clients” (Opinion No. 272, October 26, 1946).

Canon 47 of the Canons of Professional Ethics of the American
Bar Association provides that “No lawyer shall permit his profes-
sional services, or his name, to be used in aid of, or to make pos-
sible, the unauthorized practice of law by any lay agency, personal
or corporate.”

It is the considered judgment of the members of the National
Conference that a member of the bar may not accept employment
with an accountant or a firm of public accountants, except as cir-
cumscribed above, and render legal services for or continue to hold
himself out to the public as a practicing lawyer, without violating
the Canons of Professional Ethics of the American Bar Association;
and that a member of the bar who accepts employment with an ac-
countant or a firm of public accountants should, and must, consider
his right to practice law to be restricted as long as he is so employed.

To avoid any misunderstanding on the part of the public and
to avoid misleading the members of the public, neither a lawyer
nor any accountant or accounting firm by which he may be em-
ployed shall make any reference, either in public or in communica-
tions with clients, to a law degree which may be held by him or
to the fact that he may be a member of the bar privileged under
different circumstances to practice law. Any lawyer thus employed
shall not permit reference to be made to the fact that he holds
a law degree or is a member of the bar in connection with the pub-
lication, distribution or advertising of any book or article written
by him, or in connection with his appearance as a speaker at any
time.

2. The Certified Public Accountant Employed by a Law Firm

Lawyers are prohibited from practicing accountancy and de-
sire to avoid creating the impression that they are qualified to
do so. The problems inherent in the employment of an accountant
by a lawyer or a law firm stem from the fact that public knowledge
of such employment may create the erroneous impression in the
public mind that the employer is qualified to practice accountancy.

The relationship is proper as long as the function of the ac-
countant is to act as such on behalf of the law firm itself, and
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not on behalf of any client of the law firm. If the law firm, how-
ever, holds itself out to the public as qualified to provide account-
ing services, or permits members of the public to secure that im-
pression, then the law firm and its members would be, or the pub-
lic might consider that they were, engaged in or qualified to en-
gage in the practice of accounting as well as the practice of law.
Such conduct on the part of a lawyer is proscribed by Canons 27
and 33 of the Canons of Professional Ethics of the American Bar
Association. Canon 27 provides that it is unprofessional to solicit
professional employment and that “indirect advertisements * * *
and all other like self-laudation offend the traditions and lower
the tone of our profession and are reprehensible.” The Committee
on Professional Ethics and Grievances has ruled that for a law firm
to state publicly that it has in its employ a certified public ac-
countant constitutes a violation of Canon 27 (Opinion 272, October
25, 1946).

If a certified public accountant thus employed shall permit
the fact of his employment to be published in such a manner as to
mislead the public, then his conduct would violate Rule 4 of the
Rules of Professional Conduct of the American Institute of Certi-
fied Public Accountants. This Rule provides that “A member
shall not engage in any business or occupation conjointly with that
of a public accountant, which is incompatible or inconsistent there-
with.”

To avoid any misunderstanding on the part of the public and
to avoid misleading the members of the public to their detriment,
neither an accountant nor any lawyer or law firm by which he
may be employed shall make any reference, either in public or in
communications with clients, to a degree or license signifying pro-
ficiency in accounting which may be held by him or to the fact
that he may be the holder of a CPA certificate, privileged under
different circumstances to act as an accountant for clienfs of the
law firm.

3. Partnerships between Lawyers and Certified Public Ac-
countants

Rule 3 of the Rules of Professional Conduct of the American
Institute of Certified Public Accountants provides that “* * * par-
ticipation in the fees or profits of professional work shall not
be allowed directly or indirectly to the laity by a member.” The
term “laity” has not been defined, and it is uncertain whether it
would be held to include a lawyer (Carey, Professional Ethics of
Certified Public Accountants, p. 200).

Canon 33 of the Canons of Professional Ethics of the Amer-
ican Bar Association prohibits partnerships between members of
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the bar and non-members, where any part of the partnership’s em-
ployment consists of the practice of law. The Committee on Pro-
fessional Ethics and Grievances of the American Bar Association
has ruled that a partnership between a lawyer and an accountant
to specialize in income tax work and related accounting is per-
missible only if the lawyer “completely disassociate[s] himself
from any practice or holding out that would indicate that he is a
member of the bar or in any way engaged in practice as a lawyer.”
Canon 33 applies, in the Committee’s opinion, “to one who holds
himself out as a lawyer and at the same fime engages in a type
of activity open to laymen, which serves as a natural feeder to
his law practice” (Opinion No. 269, June 21, 1945).

Conversely, when the principal business of the partnership
is the practice of accountancy, the same problems arise as in the
case where a lawyer is employed by an accountant or a firm of
accountants. The basic problem is that public knowledge of the
fact that a lawyer is a partner of an accountant or a partner in a
firm of accountants may create the erroneous impression in the
minds of the public that the firm is qualified o practice law. The
same Canons of Ethics previously cited apply with equal force.
Consequently, the lawyer must consider his right to practice law
to be restricted as long as he is engaged in such a partnership.
Both the lawyers and the accountants in the partnership shall ob-
serve the rules of conduct previously prescribed in the situation
where a lawyer is employed by an accountant or a firm of public
accountants.

It follows that neither a lawyer nor an accountant may re-
tain membership in both a law firm and an accounting firm at
the same time.

4, The Individual Practitioner Who Possesses Dual Qualifi-
cations

The individual who is qualified to practice either as a lawyer
or as a certified public accountant may not serve in both capacities
at the same time. The Committee on Professional Ethics and Griev-
ances of the American Bar Association has stated that it is deemed
to be in the interest of the legal profession and its clients “that a
lawyer should be precluded from holding himself out, even pas-
sively, as employable in another professional capacity.” A majority
of that Committee has ruled “that a lawyer, holding himself out
as such, may not also hold himself out as a certified public ac-
countant at any office without violating Canon 27, because his
accounting activities will inevitably serve as a feeder of his law
practice” (Opinion No. 272, October 25, 1946).
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Canon 27 is designed to assure that attorneys maintain a dig-
nity necessary to command respect for the law and the profession
and that legal problems be handled by those best qualified, rather
than those merely best publicized. Joint practice by a lawyer-CPA
results in indirect solicitation of business to the extent that legal
business is attracted by the accounting, rather than the legal,
proficiencies of the individual. Conversely, legal activities, inso-
far as they place the individual’s name before possible accounting
clients, seem equally offensive to the professional ethics of the ac-
counting profession (63 Harv. L. Rev. 1457 [1950]. Compare,
however, an opinion by the Committee on Professional Ethics of
the American Institute of Accounting that reached a contrary re-
sult 83 J. Accountancy 171 [1947]).

Representation to the public by a lawyer that he is a CPA
also tends to imply special ability in the law and is objectionable
as the representation of a specialty, which is considered another
form of advertising. With limited exceptions, a statement by a
lawyer of a special competence has been condemned because it is
misleading to the public. Since legal specialties have not been de-
fined with reasonable certainty, and minimum standards have not
been established for specialized practice, there are no safeguards
to protect the layman from the incompetent self-professed legal
specialist (3 U.C.L.A. L. Rev. 360, 364 [1956]).

In addition, a lawyer-CPA engaging in the joint practice of
law and accounting occupies a “schizophrenic position as a lawyer
with a duty of loyalty to his client and as a CPA with a duty
of impartiality. The clash in functions could appear in litigation
where the attorney’s privilege to refuse to reveal a client’s com-
munications might be incompatible with the need to examine him
in his capacity as CPA about the facts on which he rested his
purportedly impartial certification” (63 Harv. L. Rev. 1457, 1458
[1950]).

If the individual shall choose to practice law, then he may not
at the same time hold himself out to his clients or to the public
as qualified to serve as a certified public accountant. To avoid
any misunderstanding on the part of the public, he shall make no
reference, either in public or in communications with clients, to
any degree signifying proficiency in accounting held by him or
to the fact that he might be privileged under different circum-
stances to serve as a certified public accountant.

If the individual shall choose to act as a certified public ac-
countant, then he may not at the same time hold himself out to
his clients or to the public as qualified to practice law. To avoid
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any misunderstanding on the part of the public, he shall make no
reference, either in public or in communications with clients, to
any law degree held by him or to the fact that he might be priv-
ileged under different circumstances to practice law.

The individual possessing such dual qualifications shall not
permit reference to be made to his qualifications to practice the
profession in which he is not then engaged in connection with the
publication, distribution or advertising of any book or article writ-
ten by him, or in connection with his appearance as a speaker
at any time.

Conclusion. This Code of Conduct is designed to alleviate
serious problems affecting the relations between members of the
two professions and to attempt to insure that the public will not
misapprehend the character of the services that they are qualified
to render. Operating within the framework of this Code, the law-
yer still may utilize knowledge and training in accountancy to be-
come a better lawyer, and the certified public accountant still may
utilize knowledge and training in the law to become a better ac-
countant. It is hoped that as some of the problems plaguing the
relations between the professions are laid to rest by adherence to
this Code, mutual trust and confidence will improve and close and

friendly cooperation between the members of the professions will
flourish.

CHAIRMAN HUNTER: The next item of business is the one

which appears as Item 6, the Report of the Committee on Advisory
Fee Schedule, Mr. Field.

ALLEN W. FIELD: Mr. Chairman, House of Delegates: This
is the report of your advisory committee and we have, as you can
tell from the program, first, adopted the canons of the American
Bar Association; second, we have been very careful to set out
that this is merely a suggested fee schedule and also to provide in
the report that the recommended fee schedule is to be a minimum
for all the state, though individual bar associations may enact
their own schedules with higher recommended fees.

Your committee had the very able help of George Turner,
who secured for us the minimum fee schedules of every known bar
association in Nebraska. In addition, we obtained and the indi-
vidual members were furnished with state schedules of different
states. After consideration of all of the schedules in Nebraska,
this committee attempted to recommend, as we do in this report,
a schedule which we think fairly represents the sentiment over
the state. But please remember that this schedule does not bar
any local bar association from adopting, on their own behalf, any
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other or different schedule. I say that because this committee has
been notified that some of the members of the Omaha Bar Asso-
ciation are not entirely in accord and do not wish to be bound
by this recommended schedule. Be that as it may, it is clearly
set out in our report that any bar association may adopt its own
schedule, whether it is higher or lower.

We have gone over this thing very carefully. As I say, we have
had a great deal of help from George Turner and from other
members. There isn’t any question but what this committee thinks
that we have provided a workable fee schedule, and it has received
commendation from lawyers all over the state, voluntarily. In the
committee, before we finally decided on these various items, one
of the members of our committee, Ray Simmons, very carefully
analyzed every bar association that we have and made a report
to our committee. I do not think it will be necessary to read this.
It is published and you are all familiar with it. I move the adoption
of the committee’s report.

After discussion the report of the committee was amended to
read “The recommended fee schedule is to be a minimum for all
of the state, except Omaha, though individual bar associations may
enact their own schedules with higher recommended fees” and
as thus amended the report was adopted.

The formal report of the committee follows:

Repori of the Special Commitiee on Advisory Fee Schedule
Foreword

Canon 12 of the Canons of Professional Ethics as adopted by
the American Bar Association provides:

FIXING THE AMOUNT OF THE FEE:

In fixing fees, lawyers should avoid charges which over-
estimate their advice and services, as well as those which
under-value them. A client’s ability to pay cannot justify
a charge in excess of the value of the service, though his
poverty may require a less charge, or even none at all. The
reasonable requests of brother lawyers, and of their widows
and orphans without ample means, should receive special
and kindly consideration.

In determining the amount of the fee, it is proper to
consider: (1) the time and labor required, the novelty and
difficulty of the questions involved and the skill requisite
properly to conduct the cause; (2) whether the acceptance of
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employment in the particular case will preclude the lawyer’s
appearance for others in cases likely to arise out of the
transaction, and in which there is a reasonable expectation
that otherwise he would be employed, or will involve the loss
of other employment while employed in the particular case
or antagonisms with other clients; (3) the customary charges
of the Bar for similar services; (4) the amount involved in
the controversy and the benefits resulting to the client from
the services; (5) the contingency or the certainty of the com-
pensation; and (6) the character of the employment, whether
casual or for an established and constant client. No one of
these considerations in itself is controlling. They are mere
guides in ascertaining the real value of the service.

In determining the customary charges of the Bar for
similar services, it is proper for a lawyer to consider a
schedule of minimum fees adopted by a Bar Association, but
no lawyer should permit himself to be controlled thereby or
to follow it as his sole guide in determining the amount of his
fee.

In fixing fees it should never be forgotten that the pro-
fession is a branch of the administration of justice and not
merely a money-getting trade.

The schedule should not be regarded as fixing the amount of
the fee to be charged in any given instance, but rather as a sug-
gestion of the consensus of this Bar as to the minimum amount to
which a lawyer would be justly entitled for the proper performance
of the services.

Care should be faken to avoid making the suggested MINI-
MUM fees herein set forth, operate as MAXIMUM fees.

RECOMMENDED ADVISORY FEE SCHEDULE
OF
NEBRASKA STATE BAR ASSOCIATION

The following recommended advisory fee schedule was pre-
pared by the Advisory Fee Schedule Committee after study of the
various schedules now in effect in Nebraska. The committee’s
study shows that wide areas of Nebraska are without fee schedules
and in some areas where schedules are in effect, they are out of
date or incomplete.
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Examination of the existing Nebraska fee schedules shows
that in most instances, Omaha, Lincoln, Southeast Nebraska, Cen-
tral Nebraska and Western Nebraska, that is, both urban and
rural areas, are fairly uniform. On some items nearly all Ne-
braska fee schedules are fairly uniform. In only a few types of
legal services is there wide disagreement among the schedules.
So, it appears to the committee that a statewide schedule is both
feasible and desirable and very much in the interest of the publie
and the legal profession.

The following recommended schedule in most instances is a
compromise between the higher and lower existing schedules. In
determining the fees for each type of legal service, the committee
has ordinarily borrowed from one of the existing Nebraska fee
schedules as to that particular service, using whichever schedule
seemed fairest and most complete.

The recommended fee schedule is to be a minimum for all
of the state, though individual Bar Associations may enact their
own schedules with higher recommended fees.

Recommended Advisory Fee Schedule of
NEBRASKA STATE BAR ASSOCIATION

Abstracts Comments
Examination of title to real estate and opinion: The provision re-
Where examination is for loan pur- garding one-
poses and a different fee is not fixed fourth per cent
by an existing contract $15.00 minimum is new
For other purposes: to Nebraska, and
35¢ per entry is designed to
50¢ per page of court proceedings, provide a larger
exhibits and certificates, but if the fee where prop-
total so computed is less than $20.00, erty has a large
the minimum shall be $20.00 value and risk is
In no event shall fee be less than one- accordingly high-
fourth per cent of the purchase price. er.
There shall be an additional fee for re-
examination,
Adoption
Minimum fee $100.00

Where consent must be obtained $150.00
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Probate, Administration and Clearing Jointly Owned Property
of Federal and State Inheritance Taxes

Schedule 1.
Probate and administration

5% on the first $5,000.00 of gross
value with a minimum of $100.00

3% on the next $10,000.00 of gross
value

215% on all over $15,000.00. No fee
less than that received by the ex-
ecutor or administrator.

Schedule II.

Estate consists of less than $60,000.00 of
gross value and is made up wholly of
jointly owned property
Minimum fee of $50.00 up to $5,000.00
value, plus 1% on the excess above
that amount.

Schedule III.

Estate consists of more than $60,0000.00
made up wholly of jointly owned prop-
erty.

The fee shall be 2% of the gross value.

Schedule IV,
Where estate consists of property which
must be probated and jointly owned
property.
The aforesaid property will be sepa-
rated, the respective rate applied to
each and the total thereof shall con-
stitute the fee, Schedule I rates ap-
plying to property which must be
probated and Schedule II or III ap-
plying to jointly owned property.

Dodge County
schedule copied

Short Form Probate and Determination of Heirs

Fee shall be 2% of the gross value of
estate up to $10,000.00.

Fee shall be 114% of gross value of es-
tate over and above $10,000.00

Minimum fee $100.00

Dodge County
schedule



36 NEBRASKA STATE BAR ASSOCIATION

Construction of Wills in District Court Proceedings

Additional fee of 14 of 1% on gross value Dodge County
of estate. schedule
Minimum $100.00
Separate Proceedings for Determination of Taxes
State inheritance tax (to include prepara- Central Nebraska
tion of federal estate tax return when
necessary)

1% of gross value of estate, less
recorded liens, with a minimum fee
of $50.00
Estate tax where no probate is had $250.00

Bankruptcy

Services to bankrupt in voluntary case, Lincoln
without assets, no contest $150.00

Filing involuntary petition in bankruptcy,

no contest $250.00
Application for receiver in involuntary

bankruptcy, preparation and presenta-

tion $200.00
Preparing and filing proof of claim $ 10.00
Preparation of objections to discharge $150.00

Birth Certificate

Delayed and corrected birth certificates $25.00 Lincoln
Adoptive birth certificate not in connec-

tion with adoption proceedings $25.00
Collections
On first $300.00 33¥%% Central Nebraska
On excess of $300.00 to $500.00 20%
On excess over $500.00 15%

(Suit fee shall be in addition to the
above percentage schedules)

Contingent Fees

Personal injury and property damage Southeast
Settled before suit is filed 25% Nebraska
Settlement after suit is filed Except SE pro-

and through District Court 33% to 40% vides 40-560%
Settlement through Supreme Court 40 fo 45% through Su-
preme Court
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Condemnation Proceedings

Preparation and processing on behalf of
condemnor or condemnee through Coun-

ty Court (per diem) $150.00
Corporations
Preparation of articles, notices and
minutes of organization meeting $200.00
Amendments to articles $100.00
Dissolution $200.00
Preparing corporate minutes $ 25.00
Attendance at meeting and preparation
of minutes $ 50.00
Courts

United States Courts
District Court
Per diem preparation $100.00
Per diem trial work $150.00
State Courts
Supreme Court
Per diem briefing and prepara-
tion $100.00
Court appearance and argument $150.00
Certiorari, mandamus, prohibi-
tion and quo warranto, mini-

mum $250.00
District Court
Per diem preparation $ 75.00
Per diem trial work $150.00
All appearances except trial (per
diem) $100.00

(minimum $25.00)
County Court

Per diem preparation $ 50.00
Per diem trial work $ 75.00
Justice of the Peace Court Jurisdic-
tion
Minimum fee—defaults $ 10.00

Trial additional * $ 15.00

317
Western
Nebraska
Except West Ne-

braska provides
only fee for con-
demnor

Omaha

Central Nebraska

Except Central
Nebraska pro-
vides $125.00 for
District Court
per diem {trial
work
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Workmen’s Compensation Court
Per diem preparation $ 75.00
Per diem trial before one judge $100.00
Per diem trial before court en
bane $125.00
Workmen’s Compensation lump sum
settlement
Preparation of pleadings and
processing through Workmen’s
Compensation Court and Dis-
trict Court $100.00
For the purpose of determining per diem
charges a six-hour day shall be adopted.

Depositions
Local $ 75.00
Outside county $100.00
Divorce
Default, with property settlement $200.00
Default, without property settlement $175.00
Representation of defendant, with prop-
erty settlement $150.00
Representation of defendant, uncontested,
no property settlement $125.00

(It is recommended that not less than
one-half of such minimum fee be paid
in advance of filing.)

Obtaining approval and release of child

support judgment lien $100.00

NEBRASKA STATE BAR ASSOCIATION

Lincoln

Lincoln

Except Lincoln
provides $50.00
for release of
child support
judgment lien

Foreclosure of Mortgages or Contracts and Quiet Title

Where amount involved is $1,000.00 to
$5,000.00
plus 2% on all value exceeding $5,000.00

$200.00

It was felt by the
committee that
the fee for each
of these services
should be the
same
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Guardianship and Conservatorship

Annual report and handling of net yearly

income, minimum 5% $ 25.00
Closing $ 50.00
Opening

Where value of estate is $1,000.00 or
less $ 35.00
Where value of estate is $1,000.00 to
$5,000.00 $ 50.00
Where value of estate is $5,000.00 to
$10,000.00 $ 75.00
Where value of estate is over
$10,000.00 : $100.00

Services in opening and closing minor
guardianship in compromise tort settle-
ment

One-half of above opening and closing
fees if under $1,000.00, Guardian ad item,
recommended minimum

$125.00

$ 25.00

Partition
It is recommended that fees be allowed
from 7% to 10% of total sale price
%4 to Counsel of record and ¥ to
Referee with additional allowances
made for extraordinary services

Partnership

Preparation
Dissolution

$ 175.00
$ 75.00

14th Judicial Dis-
trict and Central
Nebraska
Except Central
Nebraska does
not have $25.00
minimum on an-
nual report and
provides $100.00
in compromise
tort settlement

Omaha

There was a wide
spread between
the wvarious fee
schedules,, the
committee’s rec-
ommended fees
being a compro-
mise.

Preparation of Legal Instruments

Printed forms, such as deeds, mortgages,
leases, options, contracts, mechanic’s
liens, ete. $ 5.00
Nonprinted forms $ 15.00

There was a wide
spread between
the wvarious fee
schedules, the
recommended
figures being
compromise,
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Wills
Drafting short form $ 15.00
For additional work, fee is to be increased
commensurate with the time required,
the number of provisions, time spent
in estate planning, and the value of
the estate.
Allen W. Field, Chairman
Thomas M. Davies
Lowell C. Davis
Robert H. Downing
Raymond Frerichs
J. A. C. Kennedy, Jr.
Miles N. Lee
Charles E. McCarl
Kenneth M. Olds
Franklin L. Pierce
Ray C. Simmons

CHAIRMAN HUNTER: The next item of business is the re-
port of the Committee on American Citizenship by Mr. Otradovsky.

LUMIR F. OTRADOVSKY: Mr. Chairman and Members of
the House: The report of the Committee on American Citizen-
ship appears on page 51 of your program.

The recommendations of this committee can be stated in al-
most one sentence, namely, that the program be one of the prep-
aration and presentation by members of this Association fo high
school students throughout the state of accurate “mock” trial pro-
cedures. As stated in our report, this is not new. It was included
in the program proposed by the 1956 Committee on American
Citizenship of this Association and received blanket approval with
some of its other proposals.

Last year when Barton Kuhns was President of this Associa-
tion and I was a member of the committee, I had occasion to dis-
cuss with him some ideas for a suitable program for this com-
mittee and at that time he mentioned that in contact with the
members of the Iowa State Bar Association he found that they
were doing a splendid job on the very thing that we are propos-
ing here. I find that it has worked very successfully in Towa
and feel that it should work here.

I might comment that despite a good deal of work that has
been done from time to time by various chairmen and mem-
bers of this committee, we haven’t been able to get a program
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going that is actually operating. This is one reason why our
committee has limited its recommendations to one specific field
of activity, in the hope that if it is approved by this Association
we can actually get going on it.

If this idea meets with the approval of the House it is our
further recommendation that the committee be expanded to in-
clude at least one member from each judicial district, and we
also have anticipated the suggestion made by President Martin
for some continuity in carrying on the members of the com-
mittee so that we don’t have an entirely new personnel on the
committee each year. It should be a continuing program so that
the experience of those members on the committee could be car-
ried over to the new members coming on.

With these comments, Mr. Chairman, I move the adoption
of the committee report.

The motion to adopt the report of the committee was car-
ried and the report adopted.

The formal report of the committee follows:

Reporit of the Commitiee on American Ciiizenship

The 1956 report of the Committee on American Citizenship
contains this statement: “We submit that our Bar Association
must first consider whether or not an organized program should
be maintained. American Citizenship is a field in which there
must be an organized and forthright program, implemented by
active participation of the lawyers of Nebraska, which must go
beyond mere annual written reports.” By approving this portion,
among others, of the report, the House of Delegates answered this
question in the affirmative. Our committee has accepted this as
a mandate to proceed toward this goal.

A study of the reports of the several committees on American
Citizenship during the past several years reveals, despite the pro-
digious amount of work done by some of the committees, the ex-
treme difficulty of formulating and putting into operation within
the life of any one committee, a program which will measure up
to the standard set by the 1956 committee.

We believe that such a program should have several attri-
butes. First, it should be identified particularly with the legal pro-
fession. Second, it should be a definite, organized program which
does not depend upon the efforts of individual lawyers as each may
find the time or opportunity. Third, it should be a program, when
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once put into operation, that can be carried on year after year
along a fixed pattern. Fourth, is the obvious requirement that it
must successfully build or promote American Citizenship. More-
over, the responsibility of carrying out the program should be
placed in a committee of adequate size and continuity to do the
job well.

After reviewing the many possible activities which could
be sponsored by this committee, some having much merit, and
some, such as speaking, essay and other types of contests, now
being promoted to some extent by other organizations, your com-
mittee recommends the program hereinafter set forth. It is that
of the preparation and presentation to high school students through-
out the state of accurate “mock” trial procedures. This is not new.
It was part of the recommendation of the 1956 committee ap-
proved by the House of Delegates. As far as we can determine,
this part of that report has never been implemented. We believe
that by concentrating on this one activity and by organizing the
1959 Committee on American Citizenship with this one purpose and
directive in mind, all the attributes of a successful program, as
mentioned above, will be realized.

The Jowa State Bar Association, through its Committee on
American Citizenship, has been successfully carrying on this very
program for several years. There it is called “Court Day Trial.”
It is presented to the graduating classes in high schools as a full
court day procedure from pleadings and scripts prepared in ad-
vance by the committee.

Your committee is not unmindful of the splendid work of a
similar nature now being done in Nebraska by the American Legion
as part of the Cornhusker Boys’ and Girls’ County Government
program. Your committee has investigated the possibility of con-
fliet, and believes that a program such as this would be welcomed,
if it is properly coordinated with the Legion program. This would
be done on an individual county basis. In some counties the com-
mittee might assist in the program now being carried on. In other
cases this program could be carried on strictly as a Bar Associa-
tion activity. In all cases care must be exercised not to do any-
thing which would take any credit away from the Legion for the
work being done by it. On the other hand, it must be recognized
that the lawyers and judges in the Legion who carry out that
part of the County Government program are doing so principally
in their capacities of lawyers and judges.

We recommend that if this program is approved by the House
of Delegates, the American Citizenship Committee be expanded to
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include at least one member from each judicial district, in addition
to a chairman and a vice-chairman. It would be desirable each
year to move the vice-chairman to chairman for the following year
to ensure the continuity of the program.

In conclusion, we recommend the adoption of the foregoing
pregram by the House of Delegates and its immediate implementa-
tion by the 1959 Committee on American Citizenship.

Lumir F. Otradovsky, Chairman
Leslie H. Noble

George A. Farman, Jr.

Dewayne Wolf

John W. Delehant, Jr.

Jess C. Nielsen

CHAIRMAN HUNTER: The next item of business is the re-
port of the Committee on Budget and Finance, Mr. Frazier.

THEODORE J. FRAIZER: Mr. Chairman and Members of
the House: I almost fear to make an appearance after the report
of the Committee on Cooperation of Attorneys and Accountants
as to anything that I might say, being an accountant.

However, you have already heard the actual financial report
of Mr. Turner under his activities as Secretary-Treasurer for the
year, which is an audited, Certified Public Accountant report.

It is therefore the recommendation of the Committee on
Budget and Finance, following the precedent of the last few
years, that $2,000 from the surplus funds of the Association be
invested in government bonds.

There is no written report in the program nor has a report
been filed.

That is the recommendation of the Committee on Budget and
Finance.

CHAIRMAN HUNTER: Again, Ted, since the Executive Coun-
cil is responsible solely for the expenditure of funds, may I sug-
gest that you make your recommendation to the Executive Coun-
cil that that money be invested.

MR. FRAZIER: Thank you for your suggestion.

CHAIRMAN HUNTER: Is there a second to the recommen-
dation of the Committee on Budget and Finance?

JOSEPH VINARDI: I second the motion.

CHAIRMAN HUNTER: Any discussion? All in favor of the
adoption of the report say “aye”; opposed, same sign. The motion
has carried. Thank you, Ted.
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The next item of business is the report of the Committee
on Cooperation with the American Law Institute, Hale McCown.

SECRETARY TURNER: I believe he has asked Lyle Jackson
to appear for him.

JUDGE LYLE E. JACKSON: Mr. Chairman and Gentlemen:
I want to apologize for being late this morning but that 155 miles
between Neligh and Omaha is quite a problem before 9:30.

I am making this report for Mr. McCown since he is unable
to be here.

The report of the committee was adopted.
The formal report of the committee follows:

Report of the Commiiice on Cooperation with
the American Law Insiituie

In accordance with the action of the House of Delegates, the
Nebraska State Bar Association was again represented at the an-
nual meeting of the American Law Institute held in Washington,
D. C., May 21-24. Both the Chairman of the Committee and Judge
Lyle E. Jackson were in attendance.

While time and space limitations do not permit a detailed
analysis of the extensive work done during the year and ironed into
final form at the annual meeting, it is only appropriate to state
that the Institute as usual is continuing its very extensive work in
connection with the restatements, model codes, and the innumer-
able other activities of the Institute. The majority of the members
of this Association are familiar with the handbooks published by
the Committee on Continuing Legal Education of the American Law
Institute and the American Bar Association. Numerous additional
publications have been brought out during the current year and
more are on the way for fall publication. If should be of interest to
the Nebraska State Bar Association that a reorganization of the
Continuing Legal Education Committee of the American Law In-
stitute and the American Bar Association is presently contem-
plated to strengthen the representation of the American Bar Asso-
ciation on the committee and to provide for continuity of service
to utilize the experience of members of this committee. The contri-
butions of the American Law Institute fo the practicing attorney
have been and continue to be of great service, both in the devel-
opment of the law and its efficient practice. It is the belief of
your committee that the work done by the American Law Institute
fully justifies the continued cooperation of the Nebraska State Bar
Association and each individual member of the Association.
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Your committee recommends that the Association be repre-
sented at the next annual meeting of the Institute and that the ex-
penses of the delegate be paid by this Association.

Hale McCown, Chairman
William I. Aitken

Fred T. Hanson

Lyle E. Jackson

Daniel Stubbs

CHAIRMAN HUNTER: The report of the Committee on
County Law Libraries.

A motion to adopt the report of the committee was made by
Bernard M. Spencer, a member of the committee. The motion
carried and the report adopted.

The formal report of the commitiee follows:

Report of the Commitiee on County Law Libraries

This committee is one that is carried on from year to year
without any great show of progress in any one year but which
does show some steady activity.

It appears the last general inquiry made by the committee
of the several counties of the state was in the year 1953. At least
we have been unable to locate any file having to do with a later
survey. In 1953 there were 44 counties with established county
law libraries. Since that time at least 15 counties have added
county law libraries. Twenty-four now report no county law
library and the remainder indicate only Nebraska Reports and
Statutes.

Prior reports of this committee state that this is a matter to
be considered locally and that local problems are involved. With
this we agree. It is most certainly up to those who are faced with
the need to put forth the effort for the accomplishment.

In answer to inquiries, two statements appear repeatedly.
One is for some statement from the Association that would be
helpful with local lawyers in talking to the county board for ap-
propriation. The other is for an outline of sets of books that should
go to the making up of a county law library.

It is recommended that our successors give these points fur-
ther consideration. It is our intention to pass on to our succes-
sors the files that were given to us and that we have extended.
It is recommended that consideration be given to several categories
based on population of the counties as follows: those under 4,000;
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4,000 to 8,000; 8,000 to 10,000; 10,000 to 14,000; 14,000 to 24,000;
24,000 to 100,000; and over 100,000.

It has been noted that in almost every county where there
is a library, the county commissioners have contributed to the
maintenance of the library, in many cases carrying the entire cost.
This report might be used by those having difficulty with the local
board as an evidence that it is a practice generally followed, calling
their attention to the fact that the county attorney, county judge,
and district judge need and are entitled to this service.

We recommend continuance of the committee.

Lynn E. Heth, Chairman
John R. Higgins

William H. Meier

Daniel J. Monen, Jr.
Robert D. Moodie
Robert R. Moran

John W. Newman .
Elmer M. Scheele
Bernard M. Spencer

CHAIRMAN HUNTER: The next report is that of the Com-
mittee on Crime and Delinquency Prevention, Mr. Fahrnbruch.

DALE E. FAHRNBRUCH: Mr. Chairman and members of the
House of Delegates: The report of the committee appears on
pages 32 to 35 of the program. I think most of the recommenda-
tions are self-explanatory.

In regard to the first recommendation, the folder which the
committee feels should be distributed throughout the schools in
the state through grades 7 to 12 appears as Exhibit A on page 33.
The folder has been distributed in Lancaster County. It has
been put out by the Sheriff’s office there.

This is an idea that came from Maryland, and it is fo give
the youngsters some idea of the practical effects of the commis-
sion of pranks, which may not be pranks but are actually crimes.

In many instances in the handling of juvenile court prosecu-
tion there in Lancaster County we find that these youngsters do
not realize the seriousness of their acts and how it affects them.
For instance, if they are taken to the adult court and they are
convicted of a crime of moral turpitude such as stealing a hub
cap they are denied many rights, such as becoming an officer
in the services, etc.
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The committee felt that if this information were given to
the youngsters perhaps it would cut out some crime and possibly
save a few youngsters in the State of Nebraska.

Since the report was printed the Junior Section of the Bar,
some members of it, have contacted me and suggested that the
Junior Bar make the distribution rather than through the county
superintendents.

The second recommendation of the committee is on the county
attorney’s salary. I think all of us know that in some counties
the county attorney’s salary is below the professional legal service
that is being rendered. In one particular county the county at-
torney was getting less money than the janitor in the courthouse.
Every year as the Legislature meets, more duties are imposed on
the county attorney, in the way of old age assistance claims and
things of that nature. Generally speaking the county attorneys
themselves are not going to make any recommendations because
they feel that the public thinks that the county attorneys have
an ax to grind. The committee felt that a special committee
should be appointed to consider the salaries of county attorneys
and make recommendations.

In regard to the third recommendation of the committee, at
the present time the empaneling of a jury in a first degree mur-
der case or any felony case is left to the discretion of the district
judge. The committee felt that this statute on empaneling juries
in first degree murder cases should be more specific. At the
present time you put twelve jurors in the box and you begin
your challenges, and it can come up to the point where the de-
fense counsel can get three people on the jury and the state has
no opportunity to weigh those three jurors against the balance
of the panel to determine whether they want them on the jury
and exercise the challenge.

In regard to the last paragraph of the report proper, I think
it is self-explanatory. The committee took no action on it and
simply included it in the report, thinking that perhaps some mem-
bers of the Association might like to do some thinking on it.
It is premature at this time for any action.

Mr. Chairman, I move the acceptance of the report and the
adoption of it.

After discussion, the report of the committee was amended
by striking therefrom in paragraph 1 the words “An effective
pamphlet is attached hereto, marked ‘Exhibit A,’ and incorporated
the same as if set forth in this report. The committee moves that
the Bar Association have printed at the Association’s expense
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100,000 copies of ‘Exhibit A’ and direct that they be distributed
to the youngsters in Grade 7 through 12 inclusive throughout the
state” and by striking therefrom “Exhibit A.”

The formal report of the committee follows:

BReporit of the Commitiee on Crime and
Delinquency Prevention

The Committee on Crime and Delinquency Prevention reports
to the Association that it feels that some of the juvenile delinquency
in the state can be eliminated if youngsters between the grades
of 7 and 12 inclusive are inculcated with an understanding of
the practical effects of delinquent conduct upon their lives. The
committee feels that it is a proper function of the Association to
participate in educating the youth of Nebraska as to the practical
results of delinquent behavior. Such participation could be in the
form of distributing pamphlets to youngsters in the state through
the various county superintendents of schools. An effective pam-
phlet is attached hereto, marked “Exhibit A,” and incorporated
the same as if set forth in this report. The committee moves that
the Bar Association have printed at the Association’s expense
100,000 copies of “Exhibit A” and direct that they be distributed
to the youngsters in Grades 7 through 12 inclusive throughout the
state.

The committee feels that lack of adequate county attorneys’
salaries in many of the counties of the state has a direct relation-
ship to the increased crime and juvenile delinquency rate. It is
to be noted that in several counties there are no county attorneys,
and in other counties competent atforneys have refused to run
for election because of low salaries. The committee finds that
some salaries of county attorneys are below professional standards.
It is, therefore, recommended that the President of the Association
appoint a special committee—no member to be an incumbent
county attorney—to study county attorneys’ salaries throughout
the state and make a recommendation relative to each county as
to what a professional salary should be for the county attorney’s
office, and that any salary fixed at below that recommended by the
special committee be considered nonprofessional, and further that
the special committee’s recommendation be reported to the Associa-
tion at the next annual meeting.

The committee recommends that the Association study the
statute on empaneling juries in a first degree murder case, and
that consideration be given to make it mandatory that thirty-four
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persons be empaneled before either the prosecution or the defense
is permitted to make a preemptory challenge.

It has been suggested to the committee that the Criminal
Code be amended so as to provide that all defendants would not
receive a sentence after pleading guilty or after being found guilty
by a jury but rather that the defendant would be sentenced to the
minimum and the maximum by the district judge. That thereafter,
a committee of district judges would then review all cases where
commitments were made to the penitentiary or reformatory and
fix the actual amount of {ime the defendant must remain in con-
finement, the purpose being to establish uniformity of sentences
throughout the State of Nebraska. While the committee does not
recommend one way or the other on this suggestion, it does be-
lieve that the committee should be continued to study the merits
of the proposal.

Dale E. Fahrnbruch, Chairman
James F. Brogan

William J. Hotz, Jr.

Walter G. Huber

John H. Keriakedes

Greydon L. Nichols

Betty Peterson Sharp

“EXHIBIT A”

TO THE YOUTH OF NEBRASKA
IT ISN'T WORTH THE CHANCE—
HERE’'S WHY—

DO YOU REALIZE THAT COMMITTING A CRIME MEANS-——
Disgrace and Embarrassment to you.

Grief to your parents and your loved ones—they also must
share in your disgrace.

Expenditure of Money by you or your parents to employ a
lawyer and engage a bondsman to furnish bail pending your trial.

Imprisonment in jail pending trial if you or your parents are
unable to furnish bail.

Possible Imprisonment Ajfter Trial-—and perhaps for many
years.

Your Conduct and Movements Will Be Checked because you
will be a criminal who has to be watched.

You May Be Avoided by many people and could become the
object of contempt or pity.
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Yes—the road of crime is not only the most hazardous—but
the least profitable.

DO YOU KNOW THAT—

By Being Arrested or Found Guilty of a Crime Your Future
Is Handicapped?

Getting a Job Is Difficult When You Have a Criminal Record—
A criminal record will seriously affect your ability to obtain a job
after leaving school. If you are convicted of a crime of moral
turpitude, you will be barred from being an officer in any of the
Armed Forces, from any job of trust with the government, includ-
ing civil service, postal work, and you will not be able to be bonded
in civil work.

You May Lose Certain Citizenship Rights—If convieted of cer-
tain crimes, your right to vote will be taken away.

Your Chances of Dating and Marrying a Fine Person Will Be
Lessened—A. respectable young lady or young man is reluctant to
date or marry a person who has come into conflict with the law
or has a criminal record.

You Are Doing a Disservice to Your Country—The high rate
of juvenile crime is providing unfriendly governments throughout
the world with effective propaganda.

Remember—being young or a first offender does not necessarily
mean youw’ll get off.

DO YOU KNOW THAT—

If you steal an automobile you can be sentenced to the Peni-
tentiary for 10 years AND

If you are along when a car is stolen you are just as guilty
as the one who stole it.

If you break into a house or building you can be imprisoned
for 10 years.

If you rob with a weapon you can be imprisoned for 50 years.

If you carry a concealed weapon you can be sent to prison for
2 years.

If you maliciously destroy or damage personal property in an

amount up to $100.00, you can be jailed for six months, you will
be fined $100 to $500, or both.

If you maliciously destroy or damage property of a value of
over $100, you can be imprisoned for three years.

If you have beer or liquor in your possession, you can be fined
$25 to $100 and be put in the County Jail for sixty days.
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KEEP IN MIND THAT—

If you steal an automobile accessory, you can be jailed for
six months and fined $500.00.
If you steal auto accessories a second time, you can be im-
prisoned two years.
IT TAKES MORE COURAGE TO SAY “NO” THAN TO GO
ALONG WITH THE CROWD AND COMMIT A CRIME WHICH
COULD AFFECT YOUR WHOLE FUTURE

A WORD TO THE PARENTS—

Delinquency can be prevented. The ultimate solution of the
problem is in the hands of the parents, through closer supervision
.of children, inquiring of their whereabouts and knowing the kind
of company they keep.

Many youthful offenders come from good American homes and
potentially good parents, and all are not the product of broken
homes or families facing economic instability.

Statistics reveal that 80 per cent of the 16 to 18-year-old
offenders turn to crime after ten o’clock at night. This is the
“hour of danger.”

PARENTS: ASK YOURSELVES EACH NIGHT AT 10—
Where are my children?
With whom are they associating?
What are they doing?
How much time am I giving my children?
We are sure that you will agree with us lawyers that we, as

parents, are in a much better position to prevent juvenile crime
than any or all of the law-enforcement agencies.

(Bar Seal)
Distributed by The Nebraska State Bar Association

Copies of this pamphlet may be obtained by writing to the
office of George Turner, State House, Lincoln, Nebraska.

CHAIRMAN HUNTER: Mr. Winsor Moore, Chairman of the
Committee on Legal Aid, has requested that he be allowed to give
his report out of order. Unless there are any objections we will
have Mr. Moore’s report at this time.

WINSOR C. MOORE: Mr. Chairman, Members of the House
of Delegates: This is the report of the Committee on Legal Aid.
During the past year the Committee on Legal Aid received
no specific inquiries; no specific problems were received concerning
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legal aid of any nature. Hence this report merely refers to a
summary of the various legal aid clinies we have in Nebraska.
First of all we have on page 36 of your program a report of the
Omaha Legal Aid Clinic conducted at Creighton University.
During the past year at Creighton University there were 272 ap-
plications received for legal aid. This was an increase of 22 cases
over the prior year. Of these 272 applications received, 110 were
formally accepted for process.

Also during the past year, of the 110 applications received,
42 resulted in court action. We might also note at the top of page
37 that of the 272 applications received, 141 involved domestic
relations. That is approximately 50 per cent of the work at that
clinic,

Coming now to the Legal Aid Bureau conducted at the Uni-
versity of Nebraska, we have a breakdown of figures on page 37
of your program:

Domestic relations cases there totaled 78 out of a total of 210.
Outwardly that would appear that there are only 30 per cent
of cases in the domestic relations field, but comparing it with
the 50 per cent at Creighton, at Creighton we do not break down
the figures for economic problems so some of those 48 economic
problems at the University of Nebraska would undoubtedly be
classified as a domestic relations problem at Creighton Univer-
sity. So while that 30 per cent outwardly does not compare with
the 50 per cent at Creighton, I think that we have to reconcile
these figures with some additional facts.

At the University of Nebraska we have an increase of 38 cases
over the preceding year.

The Legal Aid Clinic at Sidney reported that they had handled
only seven cases during the past year, and the Secretary-Treasurer
of that Legal Aid Clinic accounts the low number of cases as due
to lack of interest in that particular Clinic.

During the past year we had the inauguration of a new Legal
Aid Clinic at Scottsbluff and the procedure for that Legal Aid
Clinic at Scottsbluff is outline on page 37. It is rather a mnovel
program. During the time it has been in operation since April
1, 1958, it has received and processed 13 applications until the
time this report was formulated.

Your committee has seriously and diligently considered the
merits of this Scotts Bluff program and it is believed that if any
county in the State of Nebraska desired to adopt a Legal Aid
program they might well investigate the procedure as outlined
on page 37 for the Scotts Bluff Clinic.
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I call your particular attention to the top of page 38 that
if any Bar Association in Nebraska is interested in formulating
a legal aid program they can receive copies of the forms and ap-
plications and other matters by contacting the President of the
Scotts Bluff County Bar Association at Scottsbluff.

Inasmuch as this report contains no specific recommendations,
I move that the report be received and filed.

The motion that the report be received and filed was carried.
The formal report of the committee follows:

Report of the Committee on Legal Aid

In addition to the Legal Aid Clinics in Omaha, Lincoln, and
Sidney, which continued to function during the past year, a legal
aid program was inaugurated in Scottsbluff.

The Omaha Legal Aid Clinic, conducted at Creighton Uni-
versity, reported that during the past year, 272 applications were
received for aid as compared to approximately 250 cases for the
preceding year. A substantial number of the applicants were in-
eligible for one reason or another. The problems of many others
were handled informally or were economic rather than legal in
nature. Of the total number of applications received, 110 were
formally accepted. During the year 42 court actions were insti-
tuted. To supervise and handle the presentation of such court
actions, 40 Omaha attorneys cooperated with the Clinic. During
the year, legal aid clients deposited a total of $1,505.50 to cover
necessary court costs in such actions. Of the 272 applications
received, 141 involved domestic relations, 10 clients sought a dis-
charge in bankruptcy, and 6 cases involved adoptions. The re-
mainder of the applications included such problems as small claims,
landlord and tenant relations, paternity, child support and miscel-
laneous matters. From the standpoint of student training, every
senior in the law school had at least one court action under the
supervision of a local attorney and some had as many as five cases.

The Legal Aid Bureau, operated by the College of Law, Uni-
versity of Nebraska, in cooperation with the Barristers Club of
Lincoln and the Lincoln Bar Association, reports that the following
cases were handled from September 1, 1957, to August 12, 1958:

Domestic Relations 78
Economic Problems 48
Penitentiary Cases 20

Liandlord-Tenant 14
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Small Collections 12
Accident Claims 8
Criminal Matters 11
Miscellaneous 19

Total 210

The total number of cases handled represents an increase of 38
cases over the preceding year.

The Legal Aid Clinic established by the Cheyenne County
Bar Association in Sidney, reported that during the past year seven
cases were handled. Four involved child support, one was a divorce
action, one pertained to a criminal matter and there was one case
concerning domestic relations. During the preceding year, eight
cases were reported. The Secretary-Treasurer of the Legal Aid
Clinic believes that the low number of cases handled results from
lack of interest shown in the Cliniec.

The Scotts Bluff County Legal Aid Society, affiliated with the
Scotts Bluff County Bar Association, was inaugurated on March 13,
1958. Detailed mimeographed instructions were prepared for legal
aid applicants. The application for legal aid can be filed either
with the county welfare office or with the clerk of the district
court. After a personal interview and the case is approved for
legal aid, the applicant is given an introductory letter to a local
attorney who handles the case. The county commissioners have
approved $1,000 to cover court costs for approved legal aid cases
and the money is handled through the local welfare office. Since
the program became operative on April 1, 1958, 13 applications
have been received. Three applicants, without explanation, failed
to appear for their infterview. One case was denied for the rea-
son that it concerned an action for damages for personal injury
and it was believed that this was a proper contingent case. Nine
applications were approved and assigned for necessary action to
the various lawyers. Of the nine cases assigned, eight were divorce
matters and one involved child support. Thus far, the program
appears to be operating satisfactorily.

Your Committee on Legal Aid believes that local bar asso-
ciations desiring to establish legal aid programs might well in-
vestigate and adopt the program now in operation in Scotts Bluff
County. Copies of instructions, applications and referral letters
to local attorneys can be procured by contacting Marvin L. Hol-
scher, President of the Scotts Bluff County Bar Association, P. O.
Box 217, Scottsbluff, Nebraska. It is believed that the program
adopted in Scotts Bluff County has considerable merit and the
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basic procedure could be adopted in any county by the local bar
association desiring to establish a legal aid program.

Winsor C. Moore, Chairman
Joe E. Babcock

William D. Blue

Marvin L. Holscher

Walter R. Metz

Charles B. Paine

CHAIRMAN HUNTER: The next item of business is the re-
port of the Committee on Atomic Energy Law, Dick Wilson.

RICHARD D. WILSON: Mr. Chairman, Members of the
House: The report appears on page 58 of your program, and
very briefly it points out, first, that there are presently in Ne-
braska numerous sources of radioactivity and there are going to
be more in the future. The federal law with respect to those
sources of radioactivity has not been found to be adequate by
at least 32 of the states. Nebraska does not have any adequate
legislation to cover certain of the problems that arise and can
arise. There isn’t even any study made, for example, that I know
of whether the workmen’s compensation laws of Nebraska are
adequate to cover the results which sometimes come from radio-
activity. There certainly hasn’t been any study made by the
Railway Commission of the heavy loads that will be carried on
the highways and will be dangerous in case of any mishandling
of those loads or accidents.

Finally, the United States government through its Atomic
Energy Commission has indicated and has said that it is willing
to have the states take over certain of the activities presently per-
formed by the federal government if the states are willing to do
so and are set up to do so.

The present situation in Nebraska is that there is nobody
responsible for accepting that invitation of the federal govern-
ment, so that there is no activity in that area of taking from the
federal government whatever the federal government is willing
to give in the way of local control as opposed to federal control.

To remedy the lack that is presently in Nebraska and that
other states have found, the committee has recommended that
the Association propose and sponsor new legislation which is
printed in the recommendation section of the report. I don’t want
to read all of that bill that is recommended, at least recommended
substantially in that form, but I will say that the first part sets
out the aim which is to prepare for the utilization of atomic energy
by
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() Accepting responsibility for regulation and inspection
as rapidly as it may be feasible to do so.

(b) Adapting its laws (Nebraska laws) to meet new condi-
tions arising from such utilization.

(¢) Coordination of its activities in this field.

(d) Encouragement.of research in the peaceful uses of atomic
energy.

In order to do that, the next section of the bill provides that
the Governor will appoint some present officer of the State of
Nebraska to be Coordinator of Atomic Development Activities.
In other words, it does not create a new office. It does not create
a new salary to be paid by the state. It provides that some present
officer of the state government be designated by the Governor
as Coordinator of Atomic Development Activities. This Coordina-
tor has two principal duties. Section 3 sets out one of them. He
will ask each of the state agencies, commissions and institutions
to make a study of their own laws and the laws they administer
to find out whether they are adequate, whether they need any
changes as a result of the increasing use of radioactive material
in Nebraska. Then the Coordinator will take the recommenda-
tions of each of those agencies and coordinate them into legisla-
tion that can be submitted to the Legislature.

The next duty of the Coordinator is in section 4 where he
will have the affirmative duty to investigate the possibility of
accepting from the federal government the duties and responsi-
bilities which are now performed by federal employees. An ex-
ample of this would be the inspection of atomic energy plants or
reactors in Nebraska where the federal government has said,
“We think that state inspectors could be used.” It would mean
that people from our own State of Nebraska would inspect our
own plants rather than having the federal government inspect
them.

That is the extent of the legislation which is recommended.

The second part of the recommendation is that the special
committee be continued in order to be available during legislative
consideration of such a bill. The wording of that was certainly
not intended that the same members continue on the committee,
but only that the committee continue as an entity with whatever
members the President would determine were proper. Mr. Chair-
man, I move the adoption of the report.

The motion to adopt the committee report carried and the
report was adopted.

The formal report of the committee follows:
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Report of the Special Committee on Aiomic Energy Law

The Special Committee on Atomic Energy Law submits the
following report:

At the present time, radioactive materials and machines for
producing radiation are being used in Nebraska. Construction
work is beginning on a nuclear reactor to be constructed near
Hallam, Nebraska, and to be operated by Consumers Public Power
District as a part of an electric generating station. In that re-
actor, special nuclear materials will be combined under conditions
producing large amounts of radioactivity and radioactive materials.
It is hoped that much of the radioactivity will be utilized by
various industries in Nebraska.

The federal Atomic Energy Act (42 USCA §§ 2011 et seq.)
relates to the reactor, the nuclear materials which will be used in
it and the radioactive by-products from it. It provides for regu-
lations and for licenses and standards to be maintained by licen-
sees. However, at least thirty-two states have determined that
they should also take some action on these matters. These states
are: Arkansas, California, Colorado, Connecticut, Delaware, Flor-
ida, Georgia, Illinois, Kentucky, Maine, Maryland, Massachusetts,
Michigan, Minnesota, New Jersey, New York, New Hampshire,
North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, South
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Wash-
ington, West Virginia, Wisconsin and Wyoming.

There are several reasons why the federal legislation alone
is not considered enough. First of all, it is the states, not the
federal government, that have general police powers, and the
many sources of radiation which are not used or produced from
nuclear reactors are not covered at all by federal legislation. Some
states, for example, have outlawed shoe-fitting fluoroscopy. The
federal government does not extend itself into such fields, and
Nebraska does not have legal machinery covering the problem.

Secondly, there are many activities now carried on by state
governments which must be adapted to the increased prevalence of
radioactive sources and their use in business and industry. The
Railway Commission and Highway Department will have to cope
with transportation of extraordinarily heavy shipments which can
become dangerous if not properly handied. The Health Depart-
ment, the Labor Department and the Workmen’s Compensation
Court all have obvious interests in protecting the public generally
and the employees working with or near the radioactive materials.
The forms of insurance policies used in Nebraska have already been
changed to deal with this new risk, and the Insurance Department
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must be up-to-date on the problems involved. The Nebraska Re-
sources Department and the Game Commission have an interest
in this matter. Even the Banking Department may become in-
terested through securities issued to finance new businesses using
radiation. Up to the present time, there has been no coordinated
action in Nebraska to find out what the problems will be and how
to solve them.

Thirdly, the United States Atomic Energy Commission has
been working toward the goal of having the states perform the
necessary inspections of federally licensed facilities. In a recent
address to the President’s Conference on Occupational Safety, Mr.
Harold L. Price, Director, Division of Licensing and Regulation of
the United States Atomic Energy Commission, said:

As to the respective roles of the States and the Atomic
Energy Commission in the field of radiation protection, it
should be pointed out first that the Commission regulates, in
only part of this field. The Commission does not have any
authority for the regulation of x-rays, radium, and nonre-
actor produced isotopes, except as these materials might be
used in conjunction with the materials regulated by the Com-
mission.

With respect to those activities regulated by the Commis-
sion, we have taken the position that the States have an im-
portant role. In the first place, the Commission proposes to
seek the assistance of the States in performing the inspec-
tion function over those activities licensed by the Commission.
We have already begun discussions with several States look-
ing towards arrangements whereby the States would conduct
inspections on behalf of the Commission with respect to cer-
tain of the licensed activities.

Assuming that the best interests of Nebraska will be served
by encouraging the growth of industrial radiation within the state,
the people of the state should take over from the federal govern-
ment the responsibility of regulating that industry as rapidly as
the federal government is willing to relinquish it. Failure of the
state to have the necessary machinery available will mean that
controls over the industry will be operated from Washington, not
from Lincoln, with the resulting increase in problems which al-
ways arise from big, central government control as opposed to
local government control.

Certainly, Nebraska does not wish to proceed with any pro-
gram which will place any unnecessary hurdles in the way of a
healthy atomic energy industry in the state. Nevertheless, groups



PROCEEDINGS, 1958 59

such as the Joint Federal-State Action Committee, as set up by
the President of the United States and the Governors of the forty-
eight states, the American Bar Association and the Council of
State Governments have recommended that each state study its
needs for new legislation and carefully take such legislative ac-
tion as may be desirable to meet the new problems of atomic en-
ergy. The conservative approach would appear to be to enact new
legislation which will (1) place responsibility for the studies that
are needed, (2) make certain that the studies actually will be made,
(3) coordinate the state activities in this field and (4) enable the
state to take advantage of opportunities in this field offered by
the federal government. Other states, such as Connecticut, Mas-
sachusetts, New Hampshire and Rhode Island, have adopted stat-
utes along this pattern which is favored by The Council of State
Governments.

This committee recommends that the Association propose new
legislation substantially as follows:

A BILL

Be it enacted by the people of the State of Nebraska,

Section 1. It is the policy of this state to cooperate ac-
tively with the federal government in encouraging utilization
of atomic energy for peaceful purposes and to prepare for
such wutilization by :

(a) Accepting responsibility for regulation and inspection
as rapidly as it may be feasible to do so.

(b) Adapting its laws to meet new conditions arising from
such utilization.

(c) Coordination of its activities in this field.

(d) Encouragement of research in the peaceful uses of
atomic energy.

Section 2 Without limiting any authority the governor
has under the provisions of Section 84-109 R. R. S., the gover-
nor shall designate an officer of one of the departments or
agencies of the state to serve as advisor to the governor with
respect to atomic energy developments, and as coordinator
of the development and regulatory activities of the state re-
lating to atomic energy and other forms of radiation, including
cooperation with other states and with the government of the
United States. The person so designated shall have the title
of Coordinator of Atomic Development Activities, hereinafter
referred to as the Coordinator.
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Section 3. The Coordinator shall direct each department,
agency, commission and institution of the state to make a
study as to the need, if any, for changes in the laws and reg-
ulations administered by it that arise from the presence
within the state of sources of radioactive radiation, and, on
the basis of such studies, to make recommendations for the
enactment of laws or amendments to law adminstered by it,
and such proposals for amendments to the regulations issued
by it, as may appear necessary and appropriate. Each such
department, agency, commission and institution shall make the
report and study requested, and may expend funds as needed
therefor. The Coordinator shall prepare recommendations to
the Legislature based on such studies.

Section 4. The Coordinator shall investigate the possibil-
ity of agreements with the federal government whereby this
state will take over and perform inspection or regulatory
activities now performed by the federal government. Any
such agreement which may be developed may be signed by
the Governor. If performance of the agreement requires
powers in addition to those already possessed by state de-
partments, agencies, commissions and institutions, the agree-
ment shall be conditioned on a grant of the necessary author-
ity by the Legislature. To the extent any such agreement
requires activities by persons who are not responsible to the
Governor, the Governor shall not enter into such agreements
without the approval of the persons who will carry them out.
In all matters relating to or affecting atomic energy develop-
ments or the control of radiation sources, the Coordinator
shall be authorized to consult with the head of the depart-
ment, agency, commission or institution of the state which
may be involved and to participate in all hearings for the
purpose of aiding in the development of uniform and con-
sistent rules, regulations and practices which will encourage
the development of industry within this state using radiation.

It is further recommended that this special committee be

continued in order fto be available during legislative consideration
of such a bill.

Richard D. Wilson, Chairman
Leslie Boslaugh

David Dow

Leo Eisenstatt

John E. North
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CHAIRMAN HUNTER: The next item of business is the
report of the Committee on Bar Examination Standards, Mr.
Bongardt.

SECRETARY TURNER: Mr. Chairman, that report contains
no recommendations and therefore only needs to be received.
However, the members of the House may be interested to know
why that committee was constituted. A section in the Legal Ed-
ucation and Admissions to the Bar of the American Bar Associa-
tion is in the process of promulgating standards for bar examiners
and bar examination procedures. Whether they are needed in
Nebraska or whether they are applicable to our problems here
has not been determined, but this committee was created to con-
sider the matter.

HARRY A. SPENCER: Mr. Chairman, I move that the re-
port of the committee be accepted and placed on file.

The motion that the report of the committee be accepted
and placed on file was carried. A motion was made that the
special committee be continued. That motion also carried.

The formal report of the committee follows:

Repori of the Special Commitiee on Bar Examination Standards

In creating the Special Committee on Bar Examination Stand-
ards in the Nebraska State Bar Association, President Paul L.
Martin advised that it was being constituted at the request of the
American Bar Association to serve as a liaison committee.

Since our committee was created we have not been contacted
by the American Bar Association or by any committee or repre-
sentative thereof. We, accordingly, have nothing to report.

Charles ¥. Bongardt, Chairman
Wilber S. Aten
George A. Healey

CHAIRMAN HUNTER: That completes all of the items that
we have for the morning session. We will start promptly at 1:30
o’clock.

FRED H. RICHARDS: We did not approve the 1957 Title
Standards which were adopted by the Real Estate Section at the
Section held last year, and I move that you place on the agenda
for this meeting the approval of the Title Standards that were
approved and adopted by the Real Estate Section for 1957.

CHAIRMAN HUNTER: Is there a second?
PHIL B. CAMPBELL: I second the motion.
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CHAIRMAN HUNTER: 1t has been moved and seconded that
we change the order of business to include the Title Standards
report. Any discussion? All in favor say “aye”; opposed, same
sign. The motion carried.

Who is to make that report, Mr. Richards? Will you make
that the first order of business after we return?

I will appoint as members of the Committee on the Revision
of the Bylaws: Ralph Svoboda, Dean Sackett, and Paul Martin
as Chairman. I realize that you have a few other things to do,
Paul, during the next two days. If you have no objection I would
like to have you serve as Chairman of that Bylaws Committee.

PAUL MARTIN: O. XK.

CHAIRMAN HUNTER: You may set your own time because
I know you have several other things to do. Will that committee
meet immediately following this meeting.

The Executive Council will meet in Room 614 immediately.
The Committee on Resolutions, Mr. Kuhns as Chairman, Flavel
Wright, L. R. Stiner, and W. E. Mumby, will meet in Room 714
at 1:00 o’clock.

If there is nothing further we will recess until 1:30 o’clock.

The Wednesday morning session of the House of Delegates
recessed at 11:50 o’clock.
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HOUSE OF DELEGATES

WEDNESDAY AFTERNOON SESSION
Ociober 1, 1958

The Wednesday afternoon session of the House of Delegates
was called to order at 1:45 by Chairman Hunter.

CHAIRMAN HUNTER: The House of Delegates will please
come to order.

At this time I would like to call on Mr. Fred Richards.

1957 STANDARDS
Fred H. Richards

Mr. Chairman, Members of the House of Delegates: We have
quality here if we don’t have quantity.

I want to give at this time the 1957 Standards which are in
written form. This is the Title Standards, the supporting cita-
tions and the index that accompanies these standards which were
promulgated by the Executive Committee of the Real Estate Sec-
tion and which were approved and adopted by the 1957 session
of the Real Estate Tax Section.

I will read the standards. I will not read the supporting
citations nor the accompanying index unless I am requested so
to do. After I have read the standard I will move its adoption,
first asking for discussion or questions.

Standard 56 reads: “Matters ‘purporting to divest’ within the
meaning of the Marketable Title Act are those matters appearing
of record which, if taken at face value, warrant the inference
that the interest has, in truth, been divested.”

Are there any questions or discussion? If not, Mr. Chairman,
I move the adoption of Standard 56.

CHAIRMAN HUNTER: Is there a second?

C. M. PIERSON: I second the motion.

CHAIRMAN HUNTER: Motion has been made to approve
Standard No. 56. Is there any discussion? If not, all those in

favor of the adoption of Title Standard No. 56 say “aye”; opposed,
same sign. The motion carried.

MR. RICHARDS: Standard No. 57: “The omission of the
date of execution or the date of acknowledgment, or both, in and
of itself does not invalidate a conveyance.”

Any questions? I move the adoption of Standard No. 57.
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HARRY A. SPENCER: I second the motion.

CHAIRMAN HUNTER: It has been moved and seconded
that Title Standard No. 57 be approved. All in favor signify by
saying “aye”; opposed, same sign. The Standard is approved.

MR. RICHARDS: That the following sentence be added at
the end of the first paragraph of the Comment to Standard No. 42:
“The Towa Supreme Court has recently upheld the constitution-
ality of the Iowa Marketable Title Act in the case of Tesdell v.
Hanes, 82 N.W. 2d 119.”

I move the addition of that recital to Standard No. 42.

CHAIRMAN HUNTER: Mr. Richards, would you inform us
regarding the contents of Title Standard 42?

MR. RICHARDS: If is my recollection, Mr. Chairman, that
that particular Standard in effect gives efficacy to the Marketable
Record Title Act. It is one that we can rely upon and gives the
interpretation of that Act. Is Herman Ginsburg here?

My best recollection is that that is giving legal efficacy to
our Marketable Title Act prior to having this adjudication.

CHAIRMAN HUNTER: Thank you.

Have you moved its adoption?

MR. RICHARDS: I have moved the adoption of that addi-
tion to Title Standard No. 42.

MILTON ABRAHAMS: I second the motion.

CHAIRMAN HUNTER: All in favor signify by saying “aye”;
opposed, the same sign. The motion is approved.

MR. RICHARDS: Staendard No. 58: “A title examiner should
assume the constitutionality of Nebraska procedures relating to
service of process and publication of notices.”

Any questions? I move the adoption of Standard No. 58.

CHAIRMAN HUNTER: Is there a second?

MR. ABRAHAMS: I second the motion.

CHAIRMAN HUNTER: It has been moved and seconded
that Title Standard No. 58 be approved. All in favor signify by
saying “aye”; opposed, the same sign. Tifle Standard No. 58
has been approved.

MR. RICHARDS: That Standard 38 be amended to read as
follows: “Where an individual has acquired title to real prop-
erty by initial and surname, and in a subsequent title fransaction
(including estate proceedings) the first name is used, the initial
letter of which is the same as the initial in the